DEFENSE SECURITY ASSISTANCE AGENCY

WASHINGTON, D.C. 20301

1 March 1986

In reply refer to:
Transmittal No. 6
DOD 5105.38-M

MEMORANDUM FOR RECIPIENTS OF DOD 5105.38-M, SECURITY
ASSISTANCE MANAGEMENT MANUAL (SAMM)

SUBJECT: SAMM Change 6 Transmittal

The attached revised material updates the basic publication.

Make the appplicable change to the SAMM in accordance with the
attached list of changes by inserting new pages.

y//

PHILIP C. GAST
LIEUTENANT GENERAL, USAF
DIRECTOR

This change is effective 1 March 1986.

Attachments
l. List of Changes
2. List of Effective Pages
3. List of material incorporated
within Change 6
4, SAMM Update pages



DoD 5105,38-M

LIST OF CHANGES
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4-1 through 4-2
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5-9 through 5-17

6-9 through 6-12
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7-29 through 7-30
7-41 through 7-46
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9-1 through 9-67
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15-73 through 15-74
A-1 through A-4
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D-21 through D-22
D-33 through D-34
D-39 through D-40

E-1 through E-2.2
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(Continued on next page.)
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SECURITY ASSISTANCE MANAGEMENT MANUAL (SAMM)
. FORMAL CHANGE NO. 6 INCLUDES THE FOLLOWING INFORMATION:

86-02

86-01

85-26

85-25

85-24

85-23

Subject
Chapter 7, Section III, Figure 7-III-2, "Contract Administration Reciprocal

Agreements" -- Under Germany, insert "Germany, 6 December 1985, Con-
tract Audit." [DSAA/OPS-E Msg. 060021Z Feb 86]

Chapter 7, Section II, Table 7-II-6, " Additional Terms and Conditions -- Safe-
guards for Contractor Personnel,” paragraph E.3. -- the wording of the last
two lines of this paragraph were changed as follows: ". .. applicable over-
head and G and A, but excluding profit, out of national funds (not FMS Credit
or MAP funds) to be provided by the GO___ under this LOA." Tables 7-1I-3,
"Additional Terms and Conditions - Aircraft,” and Table 7-II-4, "Additional
Conditions - Aircraft Ferrying (Purchaser-Owned)" -- paragraph G of both
tables, concerning splits in crews, was rewritten. [DSAA/OPS-E Msg.
111725Z Feb 86]

Section 118 of P.L. 99-83 amended Section 36(b) of the AECA, effective 1
Oct 85, by initiating a new Congressional reporting requirement regarding
enhancements of the sensitivity of technology or system capabilities previously
described in a prior Congressional certification and establishing a new certi-
fication requirement when net costs of an enhancement reach Section 36(b)(1)
dollar thresholds. This SAMM change provided revised policy and proce-
dures to implement the amendment. Changes were made throughout Chapter
7, Section IV . [DSAA/COMPT-FMSCD Msg. 281437Z Jan 86]

Chapter 7, Section III, paragraph M.4. was amended to include a new subpar-
agraph M.4.e. The revision clarifies the responsibilities and procedures for
follow-up action when customer-signed FMS cases (DD Form 1513) and
amendments (DD Form 1513-1) are not accompanied by initial deposits
required by LOA General Condition D.1. for formal acceptance of the case or
amendment. [DSAA/COMPT-FMD Msg. 070036Z Dec 85]

Chapter 5, Section III. A new subparagraph B, "Compilation of FMS Case
Level Data,” was added. [DSAA/COMPT-DMD Msg. 070035Z Dec 85]

Chapter 7, Section 1I. In conjunction with current efforts to streamline the
foreign military sales system, the DSAA coordination and countersignature
process for Letters of Offer (DD 1513s), Amendments (DD 1513-1s), Modifi-
cations (DD 1513-2s), and Letters of Intent (DD 2012s, DD 2012-1s, and DD
2012-2s) was modified. [DSAA/COMPT-FMSCD Msg. 082017Z Nov 85]

Chapter 7, Section I, paragraph C.1.b., "Channels of Submission of LOR,"

and paragraph C.3., "Coordination of Requests for P&R, P&A or an LOA,"
were revised. Section II, paragraph C.1. was revised as follows: "Consistent
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with the provisions of Chapter 7, Section I, paragraph C.1.b., the DOD com-
ponent should proceed with the development of the LOA upon receipt of the
LOR from an FMS customer, American embassy, or Security Assistance
Organization (SAQ)." [DSAA/OPS-E Msg. 010057Z Nov 85, 171543Z Jun
85, and 242335Z Jun 85]

85-22 Appendix D. "Code L, Defense Audio Visual Agency (DAVA)," was deleted
from paragraphs C.14.b. (Change Originator Code--1200 System) and C.51.b
(Implementing Agency Code--1200 System). Changes were also made in
paragraphs C.34.(DSAA Waiver--1000 System), C.78. (Requirements Prior-
ity Code--1000 System), and C.101. (Worksheet Control Number (WCN)--
1000 System). Paragraph C.103. (Waiver Codes--1000 System) was deleted
entirely. Table D-7 (Generic Codes--All Systems) was revised. [DSAA/
COMPT-DMD Msg. 152138Z Oct 85]

85-21 Chapter 14, Section II, paragraph D.4., was replaced in its entirety with a new
paragraph entitled "Coproduction Program Financed with FMS Credit Funds."
[DSAA/OPS-E Msg. 301733Z Sep 85]

85-20 Chapter 7, Section IV, paragraph D.3. (Submission of Supporting Data) was
revised. [DSAA/OPS-E Msg. 092215Z Sep 85 and 171543Z Jun 85]

85-19 Chapter 4, Section I. A new paragraph C. (Materiel Requirements Surveys)
was added to the end of this section. [DSAA/OPS-E Msg 071852Z Sep 85]

85-18 Chapter 8, Section V. A new paragraph A.12. (Shifts of Case Value between
Cases) was added. Paragraph C.3.c., concerning shifts of case value from
one FMS case to another by concurrent modification, was revised. .

MISCELLANEOQUS INFORMATION INCORPORATED:

Chapter 2: Section IV, paragraph A.8.b. was revised to add "(except maritime law enforcement
or international narcotics control is prohibited)” at the end of the paragraph.

Chapter S: Section IV, "Export License and Customs Clearance Guidance for Foreign Military
Sales Customers," was rewritten. [DSAA Memo [-00099/86 of 6 February 1986]

Chapter 7: Section II, paragraph C.2.13.b. contains revised guidance on "Receipt and Record -
ing of Acceptance." The words "or refunds" was added to Section II, paragraph M.4.e.
Chapter 8: Updated Defense Property Disposal Service to Defense Reutilization and Marketing
Service. ,

Chapter 9: Changed to incorporate the new commercial contract guidelines which became
effective on 9 October 1985. (Reprinted the entire chapter.)

Chapter 10: Section I, paragraph D.1.1. was revised to incorporate guidance on police training
certifications, initially addressed in DSAA Msg. 072101Z Nov 85. Paragraph F.5.c. ("Guest
Instructors...") was expanded to include a new subparagraph (1), and a new paragraph K.7. on
"Training Analysis Codes" was added. Section II contains a new Table 10-1I-4 (Training Analysis
Codes). A new Section III, "Reciprocal Exchange Training," was added.
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Chapter 11: Section I, paragraph A.2., concerning MAP financed LOAs for defense services is
 new, and was initially addressed in DSAA Msg. 301732Z Sep 85. The earlier paragraph A.2. was
renumbered as A.3.

Chapter 13: A new Section III, "DSAA Financial Management Review Program" was added.

Chapter 15: Section IV, paragraph E.1. contains revised guidance concerning the schedule
associated with the Training MASL.

Appendix A: Added/updated abbreviations and acronyms.

Appendix D: The NATO Maintenance and Supply Agency - Weapons (NAMSA-Weapons) was
added to Table D-5.

Appendix E: Paragraph C, "Reporting Instructions," was revised.

Note: In addition, minor administrative corrections were made on various pages,
and other pages are included due to repagination.

Change No. 6, 1 March 1986
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a. The FAA prohibits using funds authorized under the Act to
conduct any police training or related programs either in a foreign country,
or in the United States. All military assistance, not just training, is
subject to this prohibition.

b. "Police" training in the context of the FAA prohibition in-
cludes military police as well as civilian police, if the military police
perform on-going civilian law enforcement functions. Neither the name given
to a unit nor the ministerial authority under which it operates is sufficient
to determine whether a particular unit is a "police unit." The determining
factor is the nature of the functions performed by the unit., Assistance in
foreign countries for any phase of civilian Taw enforcement (except maritime
law enforcement or international narcotics control) is prohibited.

c. The AECA does not prohibit police training or related programs.
However, prior DSAA approval shall be obtained before offering this type
defense article or service through foreign military sales procedures.

d. If the DSAA authorizes foreign students to attend militar
police training, foreign government must certify that the students will not be
involved 1n any civilian law enforcement functions for at least two years
after receiving the training.

e. "lLaw enforcement" includes apprehension and control of politi-
cal offenders and opponents of the government in power (other than prisoners
of war), as well as persons suspected of common crimes,

f. The prohibitions discussed above do not apply to units that
have the sole function of that aspect of internal security which may involve
combat operations against insurgents or legitimate self-defense of national
territory against foreign invasion, whether or not the unit is called "po-
lice."

g. If some personnel from a smaller unit within a larger unit that
is eligible for assistance are detailed to on-going civilian Taw enforcement
functions, then just the smaller unit will be prohibited from receiving grant
support under the Foreign Assistance Act. However, no grant funds may be used
in any program of internal intelligence or surveillance on behalf of any
foreign government either within the United States or abroad.

h. Antiterrorism and Counterterrorism training may be requested
through the Department of State (Attention: M/CT and PM/SAS) using United
States Embassy channels, The DSAA should be informed of any request for
antiterrorism or counterterrorism training.

i. Limited military intelligence training is available. The scope
of this type training shall be limited to training that is directly related to
combat or operational intelligence or intelligence management of combat or
operational inteiligence at the joint military staff level. In case of doubt
about whether or not a particular course or type of training falls into one of
these two categories, obtain a clarification from the DSAA.

Jj. Defense articles, defense services and training will not be
sold or leased to foreign organizations or personnel under the AECA unless
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they are part of the national defense establishment, under the direction and
control of the ministry responsible for defense matters.

k. Requests for training for foreign personnel {(or units) that are
not part of the Defense Ministry must be directed to the Department of State
and to the Agency of International Development through United States Embassy
channels. The DSAA and relevant Military Department should be informed of the
request.

_ 1. Prior DSAA approval must be obtained for the sale or lease of
defense articles, defense services, or training to foreign organizations or
personnel if they are engaged in on-going civilian police functions under the
direction and control of the ministry responsible for defense matters.

9. Incendiary Items and Riot Control Agents. The U.S. Government
generally discourages the purchase of 1incendiary items and riot control
agents, but recognizes that there are occasions when a country will have a
legitimate need for certain types of such items. The following is U.S.
Government policy regarding the sale of such items:

a. Napalm including napalm thickener, dispenser and fuses will not
be provided through Foreign Military Sales (FMS) or on a commercial basis.

b. Requests for white phosphorus munitions should be submitted in
accordance with the procedures established for Significant Combat Equipment
(SCE) (see Chapter 7, Section I of this manual). Requésts should indicate, by
type of ammunition requested, the quantity and intended use of the ammunition.
Requests should be accompanied by mission's opinions as to whether the amount
requested 1is reasonable in relation to the intended use, current on-hand
inventories, and predictable usage rates of such items; and requests must
contain assurance from the host government that the white phosphorus munitions
will be used only for purposes such as signalling and smoke screening, DSAA
will be responsible for coordinating approval of the request. Upon approval,
DSAA will advise the cognizant DoD component of the approval along with the
conditions for its use which will be made a part of the LOA,

c. Riot control agents may not be provided via FMS but certain
types are available on a commercial basis. Such proposed commercial sales
require that an- export license be obtained from the Department of State,
Office of Munitions Control.

B.  SHIP TRANSFERS.

1. Vessels 20 years old or more and no more than 3,000 tons (1ight load
displacement) or less may be transferred after 30 continuous days of the date
that the USN notifies Congress of its intent to make the transfer. Naval
vessels less than 20 years old or more than 3,000 tons may be transferred only
after enactment of specified legislation authorizing the transfer. These
criteria and Congressional oversight provisions are prescribed by 10 USC 7307.
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be justified and processed with the Unified Command Special Activities Joint
Mangower Program (JMP) and funded by other appropriation (e.g., 0&M, MPA, or
R&D).

(b) When a major U.S. policy initiative with a country
results in the need for personnel to support exercises, prepositioning, ship
visits, etc., it is fairly clear that these personnel should be provided under
other appropriations. When these functions gradually accrue in the SAO, it is
more difficult to determine the threshold at which personnel should be shifted
to other appropriations or new personnel added. As a general rule, an indi-
vidual should be on the security assistance JMP if he spends 50 percent or
more of his time performing security assistance functions. Conversely,
personnel spending 50 percent or more of their time performing non-security
assistance functions should be carried as, or transferred to, an alternatively
funded position.

(c) Problems can arise when a number of individuals in an
SAO each accrue non-security assistance functions while performing mostly
security assistance functions. During manpower reviews and upon the occasion
of a request for increased manning, these functions should be sorted out, and
if one man-year or more of the SAQ's effort is devoted to 0&M, MPA, R&D, etc.,
functions, those functions should be combined into a single position, if
possible, and funded accordingly.

(d) Many security assistance functions can be satisfied
either by personnel who are permanently assigned to an SAO or by temporary
personnel paid by the country on a case, i.e., TAFTs, TATs, MTT, etc. In this
case, the degree of involvement, the extent of dedicated effort required to
perform the function will be the determinant. In general, temporary personnel
from outside the SAO should be used to accomplish security assistance
functions if those functions would detract from permanently assigned security
assistance personnel performing their primary management and oversight duties
or if it involves dedicated training and advising functions performed in the
field or at least outside the local Ministry of Defense central office.
Permanently assigned security assistance personnel should not be dedicated to
a single -project when its primary purpose is to assist the host government in
a function in which the host government should be ultimately self-sufficient.
Dedicated planning, training, advising and management of logistic centers are
a few examples of security assistance functions that should be paid for by the
host government. '

(e) The determination of which positions, if any, will be
added or changed to another funding source will be based on Unified Command,
JCS, and DSAA assessment of the extent of the degradation of the security
assistance mission performance by non-security assistance duties. Any revised
manpower costs as a result of such changes will be processed under the regular
procedures of the JCS and applicable directives and will be coordinated with
appropriate DOD offices.

(f) The SAO can provide normal administrative support for
personnel assigned in-country to perform non-security assistance functions so
long as such support does not reach a level that would require additional
administrative personnel, If the support for non-security assistance person-
nel requires additional administrative personnel, 0&M, MPA, R&D, etc., funded
billets should be provided.
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(g) Positions that are approved by authority other than

an SAO JMP to perform non-security assistance functions under the oversight

and supervision of the Chief of the SA0 (or 1in his capacity as the U.S.
Defense Representative) should be clearly identified as such on the SAQ JMP
but not as an SAO personnel authorization.

(6) A 1listing of appropriate SAO program management and_

“oversight functions follows at Table 3-I-2.
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CHAPTER FOUR

SECURITY ASSISTANCE PLANNING

SECTION I - GENERAL

A.  PURPOSE AND SCOPE. The purpose of this chapter is to discuss the securi-
ty assistance planning process, i.e., where it fits into the national security
planning process and the importance it has in terms of dealing with foreign
countries. The process demands flexibility, but requires standardized inputs
from disparate sources. The process has to incorporate the realities of
foreign policy, defense policy and production Tline constraints. For these
reasons, security assistance planning happens in many places and at many
levels. The challenge faced by those involved is to integrate the many
planning efforts and processes into a workable and useful set of procedures
and outcomes.

B.  BASIC POLICIES.

1. National Security Objectives. Security assistance supports the
foreign policy and national security objectives of the United States. DoD
security assistance activities shall be 1in consonance with U.S. military
strategic plans and objectives and guided by the policy and planning guidance
issued by the Secretary of Defense, and by guidance and policies issued by the
Secretary of State.

2. Foreign Government Responsibility. The fundamental responsibility
of foreign governments to determine the nature of their own security interests
and paths of their own progress shall be recognized.

a. Security Assistance Organization (SAO) Assistance. One of the
essential functions of the SAO 1s to assist in the "evaluation and planning of
the host government's military capabilities and requirements." (Section

- 515(a), FAA.)

b. Release of Guidelines and Data. Involvement of the foreign
government in security assistance planning and programming inevitably entails
the release to it of essential guidelines and data.

‘ (1) Unclassified Information. Unclassified information may be
released to the concerned country or international organization as appropri-
ate. Unclassified price data may be released to concerned countries and
international organizations subject to their understanding that prices are
provided for procurement planning and related purposes only, and that prices
quoted are estimates which are subject to modification.

(2) Classified Information. Classified information as to
tentative plans and programs may be released to concerned countries and
international organizations to the extent necessary for its effective par-
ticipation. However, classified dollar levels of tentative country or organi-
zation programs may be released only with the specific permission of DSAA with
the concurrence of the Department of State.
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(3) Approval of Release of Information. Release of all
security assistance information to a foreign government or international
organization will be made through, or with the approval of, the Chief of the
U.S. Diplomatic Mission, i

3. Commitments. Discussions and communications between DoD and foreign
officials Tncidental to development of plans, programs, and related data will
be conducted in such a way as to insure mutual understanding that such ex-
changes do not constitute or imply any commitment on the part of the U.S. (DoD
Directive 2100.2).

4, Economic Capabilities. Security assistance plans and programs shall
take 1into consideration the economic capabilities of the foreign country
concerned and the support provided by third countries. Except for overriding
military considerations, the build up of military forces that the recipient
country ultimately cannot support shall be discouraged. In providing assis-
tance to less developed countries, emphasis shall be placed on the development
of their capabilities to organize, employ, and manage national resources
allocated to defense.

C.  MATERIEL REQUIREMENTS SURVEYS.

1. General. DOD Components must assure that SAOs and foreign purchas-
ers have the information needed for advance planning. This is especially
important for those items or weapon systems where DOD's capability to meet
future purchaser requirements may be limited. DOD Components should assist
the planning efforts of eligible foreign purchasers by preparing Materiel
Requirements Survey letters or messages which provide information on DOD's
future capabilities to meet purchaser requirements and of any actions which
the prospective purchaser must take in order to purchase the item. Such
correspondence is not a solicitation or promotion for sales but is intended to
assist foreign purchaser planning efforts only by identifying specific items
where DOD may potentially have difficulties in meeting future purchaser needs.
At a minimum, the correspondence must include rationale for issuing the
Materiel Requirements Survey notification, the final date for receipt of a
country request for an LOA, and the final date for acceptance of the LOA.

2, Eligible Items. DOD Components may consider preparation of Materiel
Requirements Surveys for those items where there is an indication that DOD's
capability to meet future foreign requirements is limited. Some, but not all,
of the factors which may qualify an jtem for a Materiel Requirements Survey
are:

a. U.S. production for the item is scheduled to end in the fore-
seeable future.

b. The U.S. is making a periodic buy of an item for which there is
known foreign demand.

c. A minimum procurement quantity is required for an item when
there is known foreign demand. '

3. Eligible Countries. Materiel Requirements Surveys will be dissem-
inated only to those countries that have previously indicated an interest in
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acquisition of the item or weapon system. Such interest could include: prior
purchases, prior requests- for P&A, P&R, or an LOA, and purchase of weapon
systems which utilize the item, i.e., ammunition capable of being used with
the weapon system. DOD Components will assure that countries addressed on
such Materiel Requirements Surveys are eligible to purchase the item or weapon
system under the U.S. National Disclosure Policy.

4, Coordination. Generally, Materiel Requirements Surveys will
initially be developed within the cognizant DOD Component. The cognizant
Component is responsible for assuring that the message or letter is properly
coordinated before dispatch. Such coordination must 1include DSAA. The
required coordination with DSAA will be initiated through the Management
Division of the Operations Directorate which will be responsible for conduct-
ing the necessary staffing within 0SD and with the Department of State. Prior
to submitting proposed Materiel Requirements Surveys to DSAA, the cognizant
DOD Component will also assure that any required coordination with other
involved DOD Components is accomplished.

SECTION IT - PLANNING DIMENSIONS

A.  PLANNING CONSIDERATIONS,

1. Objectives of Long-Range Planning. The objective of long-range
planning In security assistance 1s regular, orderly program implementation,
The transfer of end-items is necessarily accompanied by planning of follow-on
support, logistics, and other elements of continuity. The reliability of the
U.S. on a long-term basis depends on this "total package approach."

2. Limitations to Planning. "Planning" in security assistance is not
possible in the same way the DoD plans in the FYDP and program-budget process.
This is because the USG does not "promote" sales (except in rare instances),
financing is obtained only on a year-to-year basis and is, in most instances,
not assured for the long term. Moreover, the USG does not plan for countries;
countries must do their own planning and must set their own priorities. The
level of planning capability varies from country to country; the more sophis-
ticated the planning in a country, the less likely the country is to make the
U.S. privy to its plans. Lastly, crises, conflicts, and other events fre-
quently intervene to change directions in programs and overall financing
allocations. Within these 1limits, however, some estimates of needs and
priorities can be made, and every effort must be made to anticipate the shape
of the future without expecting that it will result in a directive plan.

3. Planning is Required in Three Basic Areas: Budget, Procurement and
Political. These are discussed below 1n the context of three basic commun-
1ties.

a. The Security Assistance Budget.

- Need for defensible country programs

4-2,1 Change No, 6, 1 March 1986



DoD 5105.38-M

3. Non-Linear Process. The entire security assistance community is
always engaged 1n the different stages associated with three fiscal years'
worth of planning, budgeting, legislating, etc. As explained above, there is
a constant interaction between the three planning tracks. It requires effort
to follow the entire process, and to fully understand what is happening at any
given time. For the sake of simplicity, a linear layout of the budget and
procurement process is presented below, in the case where financing is re-
quired. This illustration is useful -- as a time line -- but one must bear in
mind each of the separate planning track discussions.

FIGURE 4-I1-3

INPUT PRESENTATION BILL
| FROM SAPRWG  |jed BUDGET IN OR
FIELD CONGRESS CRA -]
J
ALLOCATIONS SUPERVISION
T0 = REQUESTS REQUESTS pumed TMPLEMENTATION preeee OF
COUNTRIES STAFFED END-ITEM

Figure 4-11-3. Budget and Sales Process.

4, Planning Instruments. Several planning tools already exist for use
by the three planning communities.

a. Annual Integrated Assessment for Security Assistance (AIASA).
The single most important planning instrument is the Annual Integrated Assess-
ment of Security Assistance which is prepared by the country team. The shape
and form of the AIASA reflect the information needs of both Washington and the
unified commands in the decision-making communities. The AIASA also provides
certain information required as part of the federal budget development pro-
cess. If the annual AIASA submission is timely and complete it has a strong
impact. If the AIASA 1is late or incomplete, it has reduced effect. Subse-
quent to submission of the AIASAs and the completion of initial staffing by
the Departments of State, Defense, Treasury, etc., the Security Assistance
Program Review Working Group (SAPRWG), meets to review the security assistance
programs for the budget year. After this staff effort, formal interagency
coordination takes place before State submits the budget to OMB, If State and
OMB disagree, resolution of issues may take place in the White House Budget
Review Board.

b. Consolidated Data Report (CDR). The CDR is a companion report
to the AIASA and is submitted as an information update in abbreviated form.
The CDR primarily provides updates of the AIASA for the Congressional Presen-
tation Document (CPD).
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c. Security Assistance Defense Analysis Papers (SADAPs). For
selected countries, a Security Assistance Defense Analysis Paper 1s written
each year. These present an analysis of the threat, force structure trends
and other analysis elements that are useful in the planning process. The
SADAPs have a counterpart financial analysis done by the Treasury Department.
Both analyses are presented to the State Department, the OMB and the NSC
during the annual budget development process. The SADAPs present a unique
overview of defense programs with a particular country.
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(7) Reports from the RCS: DSAA (AR) 1200 FMS reporting system
which contain classified information will be marked:

"CLASSIFIED BY SAMM (DOD 5105.38-M),
DECLASSIFY UPON NOTIFICATION BY THE ORIGINATOR."

¢. Coproduction. For all countries and international organiza-
tions, information which indicates by specific type any item of Major Defense
Equipment (MDE) (e.g., F-16 aircraft) is classified in coproduction proposals
only. Such information will be declassified upon termination of negotiations.
Such information will be marked:

"CLASSIFIED BY SAMM (DOD 5105.38-M), DECLASSIFY ON
TERMINATION OF NEGOTIATIONS."

d. Nonrecurring Cost Recoupment Charges. Worksheets showing
calculations which contain projections of dollar Tevels of future U.S. invest-
ment in the development of a defense item and projections of future multiple
foreign requirements will be classified (see Chapter Seven of this Manual).
Worksheets will be declassified when the defense item becomes obsolete to U.S.
requirements. Worksheets will be marked:

"CLASSIFIED BY SAMM (DOD 5105.38-M), DECLASSIFY UPON
NOTIFICATION BY THE ORIGINATOR."

e. Section 36(b) Notifications and Section 133b Reports. Specific
classification directions and guidelines for Section 36(b) notifications,
Section 133b reports, and input data elements for these documents are spec-
ified in Chapter Seven of this Manual.

C. RELEASE OF INFORMATION.

1. Unclassified.

a. Public. In accordance with the AECA, Section 21(f), it is the
policy of the DoD to maximize to the fullest extent consistent with national
security the amount of information available to the public. Further, it is
the policy of the DoD to comply fully with both the specified provisions and
the general intent of the Freedom of Information Act, as amended. Release of
information will be in accordance with procedures established by DoD Directive
5400.7 and DoD Instruction 5400.10.

(1) The DSAA 1200 FMS information system is a frequent source
for providing information to the public. The DSAA maintains a consolidated
data base which contains information about each FMS case by collecting essen-
tial data from a variety of sources over the life of each case. The 1200 sys-
tem is the exclusive source for such consolidated data and contains records
from the inception of the FMS program.

(2) A large percentage of individual records in the case are
unclassified. They may, however, when grouped, produce a complete or virtual-
ly complete compilation of data. These kinds of groupings include but are not
limited to: all current LORs, current undelivered balances of MDE, or group-
ings of generic classes of items such as "all surface to air missile sales".
Such groupings may then reveal concepts about a country's order of battle
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plans or current or planned defense posture of a country, region, or geograph-
ical area and result in a CONFIDENTIAL classified compilation of individually
unclassified data. Such a compilation then, by DoD 5200,1-R, paragraph 2-211,
would be denied public release.

(3) Classification and denial of release to the public on this
basis shall be fully supported by a documentary explanation that will identify
with the specific criteria which resulted in such a judgment.

b. Compilation of FMS Case-level Data. On June 25, 1985, the
Secretary of Defense decided that a compilation of FMS case-level data should
be classified Confidential. For this purpose, a compilation is defined to
consist of data provided to the Congress quarterly pursuant to paragraphs (1)
and (2) of section 36(a) of the Arms Export Control Act that covers a single
period longer than five consecutive calendar quarters.

(1) Since a quarterly report covers FMS case-level data for
the entire fiscal year through the date of the report, the report for the
fourth quarter covers a period of four consecutive calendar quarters. There-
fore, a classified compilation could consist, for example, of the data con-
tained in the reports for the fourth quarter of FY 1985 and the second quarter
of FY 1986 for one or more purchasers.

‘ (2) The Data Management Division, Office of the DSAA Comptrol-
ler, ensures that quarterly reports of FMS case-level data are provided only
to persons having a need-to-know who hold a current personnel security clear-
ance if such persons already possess sufficient numbers of quarterly reports
so that the provision of additional reports would constitute a compilation
thereof.

(3) This classification shall only be applicable to compila-
tions of quarterly reports prepared after June 28, 1985,

¢c. Foreign Governments and International Organizations. Unclas-
sified information may be released to the concerned country or international
organization as appropriate for purposes related to security assistance.
Price data may be released to MAP and IMET recipient countries and interna-
tional organizations, subject to recipients' understanding that prices are
provided for procurement planning and related purposes only, and that prices
quoted are estimates and are not necessarily those which have been or will be
applied to articles delivered or services rendered or training furnished to
the country or organization as Grant Aid.

2. Classified.

a. Tentative Security Assistance Plans and Programs. Classified
information as to tentative plans and programs for the budget and future years
may be released to an involved foreign government or international organi-
zation to the extent necessary for its effective participation in the security
assistance planning process or its effective development of related defense
plans, and to the extent that it can be relied upon to maintain adequate
security precautions and to use the information only for the purposes for
which provided. Classified dollar levels of tentative country or organization
programs may be released only with the specific permission of the Director,
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DSAA, with the concurrence of the Department of State. U.S. officials who
release information under this paragraph will ensure that the recipient
government or international organization clearly understands that such release
does not constitute a commitment by the United States.

b. FMS Agreements. Classified information as to the quantity and
projected delivery schedules for articles and services in FMS agreements may
be released to the concerned country or international organization to facili-
tate appropriate planning by the recipient, subject to assurance by the
recipient that it will maintain adequate security precautions and will use the
information only for the purposes for which provided.

c. Procedures for Release. Release of classified information
under paragraphs a. and b. above 1s subject to the provisions of DoD Directive
5230.11 (Disclosure of Classified Military Information to Foreign Governments
and International Organizations), and DoD 5200.1-R, paragraph 8-104. Release
will be made only to officials of the country or international organization
involved who require the information in their official capacity.

3. Approval of Chief of Diplomatic Mission. In-country release of all
security assistance 1information to a foreign government or dinternational
organization will be made through or with the approval of the Chief of the
U.S. Diplomatic Mission to the government or organization involved after a
disclosure decision has been made by the appropriate authority in accordance
with paragraph 2c above.

D. RCS: DSAA (AR) 1200 FMS REPORT SUBMISSIONS.

1. Entry of Data. Each entry into the DSAA 1200 system of data per-
taining to a new FMS case will indicate whether that data is classified under
the criteria of paragraph B.l.a. or B.2.b.(3), above. The security classi-
fication, for foreign relations purposes, of an FMS case in the 1200 system is
based on the identification in that system of the fact that a specific defense
article (e.g., Hawk missile) is or may be sold to particular foreign govern-
ment. The existence of classified technical data concerning defense articles
which are or may- be sold under an FMS case does not warrant classification of
that FMS case in the 1200 system, since such technical data are not entered
into the 1200 system.

2. Declassification. The implementing agency must notify in writing
the Director, DSAA of any FMS agreement which is declassified under the
national defense classification criteria of DoD 5200.1-R and corresponding
MILDEP regulations. This notification will identify the case designator and
the date of declassification., The Director, DSAA will also ensure that
declassification of any data in the 1200 system is reflected in that system
within 15 working days after it occurs.

3. Codes; Card Columns. Machine readable code "U" will designate
unclassified FMS cases; code "C" will designate CONFIDENTIAL cases. The
proper code for classification or declassification as appropriate, will be
entered in column 78 of the "1" Card. See Chapter 15 of this manual for
DSAA(AR) 1200 report entry details.
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E. FOREIGN COUNTRY INVOLVEMENT IN THE DOD CONTRACTUAL PROCESS.

1. DOD Policy. Procurements made for FMS requirements must comply with
U.S. Government acquisition regulations and procedures. Accordingly, such
procurements are normally conducted by the same DOD component that would
procure the same article or service for a U.S. DOD requirement. The DOD com-
ponent responsible for the FMS offer and acceptance will assure that
sufficient details are included- in the LOA to enable the U.S. contracting
officer to negotiate and award a contract without foreign country representa-
tion or direct involvement in the formal negotiation process. Required
discussions with the foreign purchaser must be undertaken during the develop-
ment of the LOA and prior to actual implementation in order to assure that the
contracting community has all the data required to award a contract consistent

with contracting regulations and the foreign country desires.

2. Release of Contractual Data. Since all pertinent information and
contractual obligations between the DOD and the foreign purchaser are identi-
fied in the FMS LOA, there normally should be no need for the DOD component to
provide a copy of the contract to the foreign purchaser. If the contract is
unclassified and provides only for the requirement of the requesting country,
release can be considered. This does not include internal documentation such
as negotiation or pricing memoranda. If the contract is classified, contains
USG requirements, or contains other foreign purchaser requirements, release is
not authorized.

3. Any questions or requests for exception to these provisions must be
forwarded to the Director, DSAA, '
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SECTION IV -~ EXPORT LICENSE AND CUSTOMS CLEARANCE GUIDANCE
FOR FOREIGN MILITARY SALES CUSTOMERS

A. PURPOSE. Paragraphs A through E provide guidance and instructions for
processing export licenses and customs clearances for items purchased on a
government-to-government basis under the FMS program. Paragraph F provides
information on the requirement for State Department approval prior to the
submission of sales proposals or presentations for SME items and/or technical
data. Paragraph G provides information on the export of classified defense
articles and services.

B.  USDOD SPONSORED SHIPMENTS OF FMS MATERIEL.

1. U.S./DOD Exemption from Export Licensing. Under certain conditions,
no license 1s required for the export of defense articles or defense services
made by .an agency of the United States Government. When U.S./DOD sponsored
FMS materiel is shipped through the Defense Transportation System (DTS) on
Government Bills of Lading or other transportation documents, or by DOD-owned,
controlled, or arranged transportation with the U.S./DOD retaining custody of
the materiel until arrival at the overseas port of discharge of the destina-
tion country, the U.S./DOD 1is exempt from the requirement for an Export
License and the completion of the Shipper's Export Declaration. Under no
circumstances will these exemptions be extended to shipments made by any
foreign government,

2. Annotation of Transportation Documents, When the U.S./DOD retains

custody of the shipment and transportation responsibility until arrival of the

shipment at the overseas port of discharge of the destination country, under
the conditions defined above, and when movement is effected under Delivery
Term Codes "6," "7," and "9," all government Bills of Lading and other trans-
portation  documents issued to cover movement of such shipments will be anno-
tated "(APPLICABLE MILITARY DEPARTMENT) SPONSORED FOREIGN MILITARY SALES
SHIPMENT -- NO EXPORT DECLARATION OR LICENSE REQUIRED 22 CFR 126-4(a) APPLICA-
BLE." The signature.of the issuing officer on the bill of lading/document
will serve as a certification of this statement. NOTE: Under no circum-
stances will this annotation be made on GBL(s) or other transportation docu-
ments for FMS shipments made through or by a forwarding agent or by any
representative of a foreign country.

3. Reporting of FMS Export Shipments. A1l U.S./DOD sponsored shipments
of FMS export materiel moving overseas within the DTS or under U.S./D0D
auspices and control, identified by Delivery Term Codes "6," "7," and "9" will
be reported monthly by the Military Traffic Management Command (MTMC) to the
Foreign Trade Division, Bureau of Census, Department of Commerce, in the
Foreign Trade Report to comply with the conditions under which the above-
mentioned waiver was granted and to satisfy the export data requirements of
the U.S. Department of Commerce.
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C.  SHIPMENTS OF UNCLASSIFIED FMS PURCHASED MATERIEL THROUGH COUNTRY REPRE-
SENTATIVES OR FREIGHT FORWARDERS.

1. Policy. The Department of State has established policy and proce-
dures in the International Traffic in Arms Regulation (ITAR), Section 126.6,
relative to the permanent export of unclassified defense articles purchased on
a government-to-government basis under the FMS program. This section of the
ITAR provides for Form DSP-94 (Figure 5-IV-1) to be used instead of an export
license for shipments through commercial channels of unclassified defense
articles sold under the FMS program.

2. Country/Freight Forwarder Requirements. To make use of DSP-94,
freight forwarders must be registered with the Office of Munitions Control
(OMC§, file a letter with OMC from the foreign embassy or government appoint-
ing them as forwarding agent for that government's shipments, and file a
statement with OMC assuming full responsibility for compliance with the ITAR.

3. Procedures in Section 126.6 of the ITAR are quoted below for infor-
mation: _

126.6 Foreign Military Aircraft and Naval Vessels, and the Foreign
Military Sales Program. '

(a) General. A license is not required for the export of any
defense article if: '

(1) The article was sold, leased, or loaned by the
Department of Defense to a foreign country or international orga-
nization pursuant to the Arms Export Control Act or the Foreign
Assistance Act of 1961, as amended, and

(2) The article was delivered to representatives of such
a country or organization in the United States; and

(3) The article is to be exported from the United States
on a military aircraft or naval vessel of that government or orga-
nization.

(b) Foreign Military Aircraft and Naval Vessels. A license is
not required for the entry into the United States of military
aircraft of any foreign state if no overhaul, repair, or modifica-
tion of the aircraft is to be performed. Department of State
approval of overflight (pursuant to the 49 U.S.C. 1508) and naval
visits must, however, be obtained.

(c) Procedures for the Foreign Military Sales Program.

(1) General. District directors of customs are au-
thorized to permit the export of unclassified defense articles,
defense services, and technical data without a license if they were
sold by the U.S. Department of Defense to foreign governments or
international organizations under the Foreign Military Sales (FMS)
program of the Arms Export Control Act. This procedure may be used
only if a proposed export is:
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(i) Pursuant to an executed U.S. Department of
Defense Letter of Offer and Acceptance (DD Form 1513); and

(ii) Accompanied by a properly executed DSP-94, and

(iii) Made by the relevant foreign diplomatic mission
of the purchasing country or its authorized freight forwarder,
provided that the freight forwarder is registered with the Office of
Munitions Control pursuant to Part 122 of this subchapter.,

(2) Filing of Documents,

(i) The original copy of completed Form DSP-94,
together with one copy of the corresponding authenticated DD Form
1513 and a shipper's export declaration, must be filed with the
District director of customs at the port of exit prior to actual
shipment. An executed DD Form 1513 is one which has been signed by:

(A) An authorized Department of Defense rep-
resentative and countersigned by the Comptroller, Defense Security
Assistance Agency (DSAA), and

(B) An authorized representative of the foreign
government.

(ii)- SED. The shipper's export declaration must be
annotated as follows: '

"The shipment 1is being exported under the
authority of Department of State Form DSP-94, It covers FMS Case
(case identification) , expiration date . 22 CFR 126.6
applicable,”

(ii4) Notification to the Office of Munitions Con-
trol. Copy number two of the completed Form DSP-94 should be
removed by the exporter and sent immediately, together with a copy
of the applicable authenticated DD Form 1513 and the Shipper's
export declaration, to the Office of Munitions Control. Form DSP-94
shall be valid for two years from the date on which it is executed.

D. FMS CUSTOMER RESPONSIBILITY,

1. General. Upon execution of an LOA, the foreign country authorized
representative must file necessary documentation with the Department of State
to permit the legal export of FMS materiel from the U.S. by the country
freight forwarder.

2. Export Customs Clearance., It is the foreign country's responsibil-
ity to obtain export customs clearance for all FMS materiel exported from the
U.S., except when it is moved under U.S. Government auspices. Movement of

materiel which remains in the custody of the U.S./DOD is handled by a separate
procedure. See Chapter 5, Section IV, Paragraph B.1.
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a. Export declaration (U.S. Department of Commerce Form 7525-V,
Shipper's Export Declaration) must be prepared by the foreign country rep-
resentative/freight forwarder for all FMS materiel which is not moved by the
U.S. Government. Declarations must be filed with and authenticated by a
District Director of Customs. Provisions of law and regulations concerning
export declarations are found on the reverse side of Commerce Form 7525-V, and
in 22 CFR 123.9, 123.25, and 126.6.

b. After declarations have been prepared and authenticated,
sh1pments must be cleared through U.S. Customs by submission of documents to
the D;str1ct Director of Customs or export control officers (22 CFR 123.25 and
126.6).

3. Movements Requ1r1ng Export Customs Clearance. Shipper's Export
Declarations, appropriate U ‘Department of State and U.S. Customs export
clearances for FMS shipments, for which the customer country has transporta-
tion responsibility, are required for the following categories of country-
arranged movement:

a. A1l exports of materiel made through or by the FMS customer
freight forwarder or designated agent.

b, Pilot pick-up of materiel by.foreign country-owned or chartered
aircraft, or by FMS customer-procured space on commercial aircraft.

c. Export by FMS country-owned or chartered ocean vessel, or by
FMS country-procured space aboard commercial vessels.

-4, Overseas Customs Clearance. The FMS customer country is responsible
for obtaining overseas customs clearance of all FMS materiel through its
customs agencies for receipt of the materiel at the country port of discharge.

5. Reporting of Export Traffic. All export of FMS materiel from the
U.S. will be reported to the U.S. Department of Commerce as required by
current federal statutes. '

E. PROCEDURES FOR REPAIR AND RETURN, For the import into, and re-export
from the U.S. of U.S.-origin defense articles previously sold to a foreign
government or international organization, that are being returned to the U.S.
for repair and return, the foreign government is responsible for obtaining the
Temporary Import License DSP-61 (See Figure 5-IV-2) and the appropriate
customs clearance in accordance with paragraph 123.3 and 123.25 of the ITAR,

1. U.S. Customs Service Duty Requirements. The U.S. Customs Service

will accept an approved DSP-6l as authority from the Department of State, for.

duty-free entry into the U.S. of U.S.-origin defense articles which are the
property of a foreign government and which are being temporarily imported for
repair and maintenance pursuant to an FMS agreement. The DSP-61 must cite the
FMS case in block 10 and a copy of the DD Form 1513 must be attached. This
~will eliminate the need for foreign governments to request separately a
duty-free exemption from the Department of State.
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2. Shipments Arranged by the U.S. DOD. A DSP-61 is not required when
the shipment arrangements are being made on a U.S. Government Bill of Lading
within the Defense Transportation System. :

3. FMS LOA Requirements. DOD components preparing LOAs for repair and
return programs will 1include a supplemental condition, when applicable,
indicating the requirement for the foreign country to obtain an approved
DSP-61 from the Department of State.

F.  STATE DEPARTMENT APPROVAL OF PROPOSALS RELATING TO SME,

1. Policy. Before making a proposal or presentation to a foreign
person to se ME valued at $14 million or more for end-use by foreign armed
forces, a commercial company must obtain approval from the Department of State
if the identical SME has not been previously approved for export. This
requirement does not apply to the NATO countries, Australia, New Zealand, or
Japan. This prior approval permits the contractor to conduct unclassified
discussions and make a sales proposal in connection with the sale of a specif-
ic item of SME to a particular country. The prior approval is not required
when the specific item of equipment has been previously approved for export to
any foreign country, In such cases, the State Department must be notified in
writing thirty days in advance of the proposal or presentation.

In addition, prior approval must be obtained for any proposal to
enter a Manufacturing Licensing Agreement (MLA) or Technical Assistance
Agreement (TAA) with any foreign person for the production or assembly of SME.
The Office of Munitions Control advises that there are not exemptions from
this requirement, hence the 30-day prior notification is not applicable to
proposals designed to constitute a decision to enter any agreement for the
production or assembly of SME.

2. ITAR Provisions. The policy and procedures relative to State
Department approval requirements regarding sales proposals or presentations
are in the ITAR, Section 126.8. If marketing efforts will entail the disclo-
sure of technical data or temporary export of defense articles, the appropri-
ate export license must be obtained.

G. PROCEDURES FOR THE EXPORT OF CLASSIFIED DEFENSE ARTICLES AND SERVICES.
Application for export license for the export or import of classitied defense
articles and services must be made on Department of State Form DSP-85 (See
Figure 5-1V-3). Application must be made by a U.S. national in accordance
with the provisions of Part 125 of the ITAR.

H. FMS CREDIT FINANCED DIRECT COMMERCIAL CONTRACTS. Consistent with the
guidelines 1n Chapter 9, Section IlI, Paragraph I, DSAA reviews direct commer-
cial contracts submitted by FMS credit recipients for FMS credit financing
approval. The review for financing approval is separate and distinct from the
munitions/export licensing requirement of the Department of State ‘or Depart-
ment of Commerce, as applicable. Approval of financing for a commercial
contract does not relieve the exporter from the necessity of obtaining
required export licenses, nor imply automatic U.S. Government approval of such
licenses when requested.
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FIGURE 5-1v-1

FORM APPROVED: OMB NO. 1405-0051 °
EXPIRATION DATE: JANUARY 31, 1988

UNITED STATES OF AMERICA *%k
S DEPARTMENT OF STATE
M AUTHORITY TO EXPORT DEFENSE ARTICLES AND DEFENSE SERVICES SOLD UNDER
hd THE FOREIGN MILITARY SALES PROGRAM

This form, when properly executed and accompanied by an authenticated Department of Defense Offer and Acceptance (DD Form 1513), constitutes authority
under section 126.6 of the International Traffic in Arms Regulations (ITAR) to export the defense articles and defense services listed thereon. This form may
be used in lisu of a Depariment of State export license to export defense articles and services sold by the Department of Defense under the Foreign Military
Sales (FMS) program. This export authority is valid for 2 years from the date shown in item 12 below.

The Department of State may, without prior notice to the exporter, deny, revoke, suspend, or amend this authority consistent with ITAR section 126.7.

Willtul violation of the ITAR, making an untrue statement of a material fact, or omission of a material fact required to be stated on this form are subject
to prosecution and, upon conviction, fines up to $100,000 or up to 2 years' imprisonment, or both. (Section 38(c), Arms Export Control Act; section 127.3, ITAR.}

1. PM/MC Applicant Code 2. Country of Ultimate Destination/Purchaser 3. Port of Exit from U.S.

4. Applicant’s Name, Address, ZIP Code, Tel. No. 5. Foreign Military Sales Case Identifier 6. Date of FMS Case Implementation

7. Total Value of Defense Articles and Defense
Services of Original FMS Case $

8. Only the unshipped balance, valued at $ ___ . of this FMS case is covered
) by this DSP-94, Previous shipments of this FMS case were coveved by a Form DSP 94
| dated _______________ andlor Department of State license No. ____ . -~

9. Form DSP-94 constitutes an amendment to the value and/or quantity of detense articles and services authorized under this FMS case as shown in the
attached amended DD Form 1513, ves [J No
10. if exporter is a freight forwarder acting on behalf of a foreign government or diplomatic mission, provide the name, address, and telephone number of
the foreign official in the U.S. familiar with this FMS case.

11. U.S. Munitions List Categories (see section 121.1 of the ITAR). Please check the appropriate categories to indicate the types of defense articles and/or
defense services included on this FMS case:

1. VI, Xt.. XVI. XXI.

1. Vil Xl XVH.
n. Vi, X, XV
. : X XIv. XIX.
V. X. XV. XX.

12. Exporter's Statement
f, . hereby exercise the authority to etfect the exporn described above,
warrant the truth of all statements made herein; and acknowledge, understand, and will comply with the provisions of Title 22 CFR Part 120-128 and
130 and any conditions and limitations imposed.

Signature Date
{Authority valid for 24 months from above date.)

FORM DSP-94
1785 1-AUTHORITY TO EXPORT

FIGURE 5-1V-1, Authority to Export Defense Articles and Defense Services Sold
under the Foreign Military Sales Program (Form DSP-94),
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FIGURE 5-1V-2

Application/License for Temporary Import of
Unclassified Defense Articles (Form DSP-61)

AFPLICATION/LICENSL YUK
TEMPORAHY IMFORT OF UNCLASSIFICD Ut +ENSE ARFICLES

COMMUNTS HEGUESTED BY FHOM

() DOD/OAKE [) €A/RA U AcoAa

(1 AHMY {1 eun/RPM 0 Nasa

{1 NAVY (1 neasna O eneRGY

[1 AiH FORCE 3 arn 0

L) PM/SAS (1 ana;nep 0

[} nou/Nsa ) oksssal 0 CASE NO. RECEIVED PM/MC DATE STAFFED
AEPLY 1tHe AND HETURN 1O OF FicE OF MUNITIONS CONTROL, DEPARTMENT OF STATE, WASHINGTON, D.C. 20620

1] spprove wio poovios Typed name/uviials. Comawnts.

{1 approve wipiovaas

(3 aeny
1 Dute propered 2. PM/IMC spplicant code 3. Forwign country (rom which shipped [ 4. U.S. port of import
V_VXW 5 Applcant’'s name, addiess, ZIP code, tel. no. 6. Foreyn country of uitunate 7. U.S. port ot export

Aestinstion

8. Narne, State, and teiephona number of applicani contact if U.S, Governmens
weds saditionat informetion

TELEPHONE NUMBER:

11.MUNITIONS
10. COMMUDITY find, sl [madiji cost
2 ' ST 12, VALUE
8 uaNTiTY if applicable and knuwn; follow instructions carepully) CATEGORY
[13 7oTAL vaLUE: $
14 Source o Manutaciurer 0f commaity 16. Specitic purpase 101 which the matersi is imporied (overhaul, repalr,

modification, or transshipment 1o o third coumsry)

16 Naimwe and address of Qwier OF COMMadity In ore1Pn country lrom which 17. Neme and adidsess 0f congignos in tareigh country trom which shipped
shped

18. Nama and addisss of COnLPnes th 1oreign country of ultunate destingtion 19. Nema andl sadresa 0f snd user in 1018:ga countiry 0f wilimats destination

20 Namae snd 4aciuss OF 1018ign intermediate COnuYnes 21. Nane and eddiews of U.S, (overhaui/repalr facklity
or (ransshipment agent)
22 1he iIDENTICAL commodity [l was 1consed 10 the country 1n biock 3 23. APPLICANT 'S STATEMENT (See Instruciions)
wikdel licons no ;O was 1cansd
0 other countnes under IXense n0 H L . hereby apply tor a license to
LI was dwnied 10 the Country i DIOck 3 under voided icanse o, (Typed Name)

e Y sbova; warrent the truth of all sstements
Medn harain, and schnowiedys, understend snd will comply with the pro-
vinons of Tiie 22 CFR 121-128 and 130 end sny condinons and himitations

. Claevas licensad tor this applicant

S T " 9 Wipused Il the commaodity 15 Juvsrms or smmunition of U.S. menulacture,
23 LICENSE TO BE SENT TO Neine, eddress, ZIF code I cottily thel, Lussd on vconobouuu ovidence, fhe commodity was nol
VWV)‘WRW turniahied 0n e yrant basis 10, OF scguited without tull payment by. @ loreign
NAVY Qovarantent under 8 101519n 8831stance Progiem of the L.S. a1 set tarth in Tule
w 22 CFA 121-128 and 130.
YWAWAW
W
W W
WXV XW
WV,
WP
ronm DSP 81
wad)

IISCARD PHEVIOUS EDITIONS 2—-REFERRAL ;z’;':g*:?:;f:.

FIGURE 5-1V-2. Application/License for Temporary Import of Unclassified
Defense Articles (Form DSP-61).
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FIGURE 5-1V-3

Application/License for Permanent/Temporary Export or Temporary Import

DoD 5105.38-M

of Classified Defense Articles and Related Classified Technical Data

(DEPARTMENT OF STATE USE ONLY)

SEAL (XABRAXAR
Signature 18, 8,0,0.0, X IN:
Licenss is hereby grentsd to the applicant for the described commodity *0%%0" NEI"N"N"N’
to be parmanently exported from the U.S., to be temporarily exported ,':‘: FOOLHN N!:l
from and returned to the U.S., or to be temporarily imported into the I“INI,‘IN o8 NllNit
U.S. and returned to the foreign owner, provided shipment is made in 1 8,0,8,6,9,0,0.4
accordance with the Department of Defensa Industrist Security Manuaf, [od :.1 ":"n"u":":" ¢
This license may be revoked, suspended or smended by the Secretary of "N N,'N.N‘N'N'N'N
State without prior notice whenever the Secretery deems such action %00 0'0%0 % e e’ LICENSE VALID FOR 24
advissble. (DO NOT REPRODUCE THIS LICENSE (121.20(c)) LICENSE NO. .5,&5.5.5,&5.5.‘ MONTHS FROM ABOVE DATE
UNITED STATES OF AMERICA DEPARTMENT OF STATE

APPLICATION/LICENSE FOR PERMANENT/TEMPORARY EXPORT OR TEMPORARY
IMPORT OF CLASSIFIED DEFENSE ARTICLES AND RELATED
CLASSIFIED TECHNICAL DATA .

2. PM/MC epplicant code 3. Check onea:
[0 Permenent export
O Temporary export

[J Temporary import

1. Date prepared

4. Country of uitimate destination or sojourn

§. Country from which
shipped (temporary
imports only)

8. i ‘s name, address, ZIP code, tel. no,
7. Names snd tetephone numbers of U.S. Government personnel (not PM/MC}
AA XX familisr with the commodity
otaate
&80
MOLMN
XXX X
$0es
o'e’e 8. Name, State and telephone number of applicant contact if U.S. Government
needs additional information )
IR TELEPHONE NUMBER:
) 11, 12, MUNITIONS|
9. QUANTITY 10. COMMODITY (Fotiow instructions carefully) CLASSIFM LIST 13. VALUE
. ICATION CATEGORY
O Hardwere 3 Technical Date
14, TOTAL VALUE: $

15. Source or manufacturer of commodity

16. Specific purpose for which the material is required, including specitic
program/end item

17. Namae end address of seller in United States

18. Name and address of consignor in United States

19. Nama and eddress of cognizent DIS security office

4009

20, Name and sddress of foreign consignee

21. Name and address of foreign and-user

22. Dete and lavel {TS, Sor C) of security clearance of facllity in item 5

Date: Level:

24. i commodity is being provided under s Forsign Military Sales (FMS) or
Grant Aid (GAD) program, stats which and give the case

23. This i D . OJONLY
[JONLY the unshipped batance of license no.
NOTE: APPLICATION CAN NOT INCLUDE BOTH

new

no.
28. Wouid spproval of this rasult in en 10 export more
) highly ciassitied commodities?

ONo O Yes 1f yes, sxplain in a cover letter (6 coples).

25. The IDENTICAL commodity (Jwas licensed to the country in block 3
under license no. : Dwas ticensed
10 other countries under license no, H
O was denied to the country in block 3 undar voided licsnse no.

: Dlwas never ticensed for this spplicsnt

28. LICENSE COPY TO BE SENT YO: Name, address, ZIP code

7

27.APPLICANT'SSTATEMENT (See Instructions)

1, . hereby spply for & ticense to com-
{Typed name)

plete the transaction described above: warrant the truth of all stetaments made

herein; and acknowledge  understand and will comply with the provisions of

Title 22 CFR 121-128 and 130, eny and and

the OOD industrist Security Msnusl,

Signature

FORM DSP 8B
11/82 (DISCARD PREVIOUS EDITIONS}

1-APPLICATION/LICENSE

FORM APPROVED
OMB NO. 1405-0022

FIGURE 5-IV-3.

App1ication/License for Permanent/Temporary Export or
Temporary Import of Classified Defense Articles and

Related Classified Technical Data (Form DSP-85).
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Secretary of Defense will provide the analysis relevant to the justification
and certification called for in the AECA, Section 21(i)(1)(E). In this
connection, a "proposal to sell" within the meaning of Section 21(i) refers to
a decision at an appropriate level of the U.S. Government to make a sale and
to direct the issuance of an LOA or signature of a document with comparable
effect, and does not refer merely to the receipt of a request for P&A, or the
receipt of a request for a Letter of Offer, or the making of a recommendation
with respect thereto. No Presidential report is therefore required if the
ultimate decision is not to make the sale. The AECA, Section 21(i) is also
interpreted as being applicable to a situation in which the significant
adverse effect becomes apparént only after a sales contract is conéluded.’
However, no Presidential report is required with respect to supply action
under a sales contract where the supply action is altered in order to avoid a
significant adverse effect on U.S. combat readiness which would otherwise
occur.

(7) Secondary Items. The above also applies to secondary
items, including spare and repair parts as well as major end-items. However,
in those cases wherein the foreign government has made an investment in the
U.S. inventory under a Cooperative Logistics Supply Support Arrangement
(CLSSA) for spare and repair parts support, the MILDEPs will satisfy security
assistance requirements based upon priority on the same basis as U.S. force
requirements. The head of an Inventory Control Point (ICP) may approve the
issue of stocks below the reorder point to FMS customers when they determine
that there will not be an unacceptable impact on U.S. forces. The impact on
secondary items must be considered whenever a total package of end-items and
spare parts and support equipment is provided to a foreian country.

6. Logistics Support.

a. Use of U.S. Military Logistics System. Implementation of
accepted FMS cases will be accomplished by the MILDEPs and DoD components as
completely as possible within the existing organizational and procedural
structure .of the U.S. military logistics system. Use of the DoD transporta-
tion system will be only for special cases, i.e., ammunition to the Port of
Exit or by special arrangement stated in the LOA,

b. Follow-On Logistic Support. Normally, foreign military sales
of materiel are made only when the DoD has made or has approved plans to
assure logistic support for the expected service life of the equipment. This
includes follow-on spares support for equipment sold through FMS under estab-
Tished Cooperative Logistic Supply Support Arrangements (CLSSAs) which will be
afforded the same priority as that provided equivalent U.S. forces performing
a comparable mission in the same geographical area. For other follow-on FMS
spare parts cases, the normal Tead time from procurement will apply.

7. Materiel Standards. It is DoD policy that defense articles offered
and sold to foreign governments and international organizations reflect
favorably upon the U.S. Therefore, defense articles offered and sold under
foreign military sales will normally be new or unused, or as a result of
rehabilitation, possess original appearance insofar as possible, and, as a
minimum, have serviceability standards prescribed for issue to U.S. forces.
If the customer country desires exclusively new equipment, this requirement
will be stated in the LOA. If the customer desires to purchase "as is/where
is,"” this will also be stated in the LOA.
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8. Communications Security (COMSEC) Programs. Discussions relating to
COMSEC will not be initiated with foreign governments without obtaining prior
approval and specific guidance from DSAA. A1l foreign government requests for
information will be forwarded to DSAA for staffing with cognizant DOD service
organizations and definitive guidance. Upon notification of DSAA approval,
standard FMS procedures apply to the request for a sale of COMSEC equipment.
This includes channels for submission of requests, use of the LOA, financial
requirements in DoD 7290.3M, etc. Specifically, the DoD component processing
the request is also responsible for assuring that all National Disclosure
Policy requirements are satisfied and that the program details are staffed
with appropriate security activities before a response is provided to the
foreign purchaser., Refer to NACSI 6001, “"Foreign Military Sales of Communic-
ations Security and Services to Foreign Governments and International organi-
zations, and JCS Memo 131, "Joint and Combined Communications Security," dated
18 July 1983.

9. Translation Services.

a. Responsibility. The responsibility for the translation of any
documents rests with the user or recipient country. U.S. SAOs should make
this point clear to their host country counterparts.

b. Informal Translations. In day-to-day operations, SAOs may
provide for government-to-government purposes only, "informal translations"
using the same practices and procedures as the local U.S. diplomatic mission,
provided the host country so requests, or the chief of the U.S. SAO determines
an informal translation of an English text is in the U.S. interest. In each
case, translators must clearly mark the translated document "Informal and
unofficial translation -- English text governs." SAOs should ensure that a
forwarding letter accompanies each contractual document (i.e., LOA) emphasiz-
ing that the English text is the officially binding document.

c. Other Requests. SAOs will not provide translation assistance
to contractors or others who are not a part of the U.S. or host country offi-
cial family. In the event the SAO receives a request from such sources,
requestors should be advised to seek assistance from competent local transla-
tors.

10. Exclusive Licensing Arrangements. In cases where a request for P&R,
P&, or an LOA 1is received from a foreign country or international organiza-
tion and the request is known to fall within the area of an exclusive commer-
cial license arrangement for the item or service, the following special
procedures will apply:

a. The prospective buyer will be provided with the name of the
foreign firm involved and informed that this firm has exclusive rights in that
country relating to the sale of the article or service being sought.

b. In the event the prospective buyer insists that it wishes an
FMS transaction it should be advised that the request should be set forth in a
letter from the Minister of Defense or the Deputy Minister of Defense (or the
equivalent) to the Director, DSAA outlining the reasons for the desire to
purchase by means of an FMS transaction rather than from the foreign licensee.

c. On receipt of such written requests containing justification,
in order to comply with provisions of the AECA, Section 42(a), the Director,
DSAA will advise the foreign firm involved (or its designated representative

**
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in the U.S.) in writing of such requests. DSAA will provide the foreign firm
with a copy of the written request, if unclassified, and of other unclassified
records pertinent and material to the transaction, and give the foreign firm
an opportunity to provide data pertinent to the request, including a statement
as to the amount of financial return to the U.S. economy should such a sale be
made by the foreign firm. The foreign firm will normally be allowed 30 days
to provide its comments.,

d. In the event it is determined that P&A data is to be provided,
or that an LOA is to be issued to the requesting government, the Director,
DSAA will so advise the foreign firm, and will provide upon its request, rele-
vant unclassified and nonproprietary P& data. DSAA will advise the foreign
firm of all renewals, modifications or extensions of such LOA prior to accep-
tance by the purchasing country.

11. Third Party Transfer Certification.

a. Department of State Authority. The Department of State, on
behalf of the President, must consent to the transfer of defense articles or
defense services originally provided by the U.S. under MAP, sold by the U.S.
under the AECA, or purchased commercially from U.S. sources under an export
license issued pursuant to the -AECA, Section 38, from the recipient to anyone
not an officer, employee, or agent of that recipient. The third country
recipient must provide appropriate security and retransfer assurances before
the Department of State will consent to such transfers (see FAA, 505(a), AECA,
Section 3(a)).

b. Congressional Notification.

(1) Legislative Requirement. Under the AECA, Section 3(d),
the Speaker of the House of Representatives and Chairman of the Senate Foreign
Relations Committee must be notified in advance of the date the Department of
State consents to the transfer of certain defense articles or defense services
originally provided by the U.S. under MAP, sold by the U.S. under the AECA, or
purchased commercially from U.S. sources under the AECA, Section 38, from the
recipient to anyone not an officer, employee, or agent of the recipient.
These include:

(a) MDE Items. Any proposed transfer of MDE valued (in
terms of its original acquisition cost) at $14.0 milljon or more.

(b) Other. Any proposed transfer of any defense article
or related training or defense service (in terms of its original acquisition
cost) valued at $50.0 million or more.

(2) Notification Timeframes.

(a) Transfers to Other Than NATO, -NATO Member Countries,
Japan, Australia, and New Zealand. For such transfers the Uepartment ot State
must provide certification to the House and Senate at least 30 days before
consenting to the transfer,

(b) Transfers to NATO, NATO Member Countries, Japan,
Australia, or New Zealand. For such transfers the Department of State must

6-11 Change No. 6, 1 March 1986



DoD 5105,38-M

provide certification to the House and Senate at least 15 days before consent-
ing to the transfer.

' (3) Format. The certification to the Speaker of the House of
Representatives and the Chairman of the Senate Foreign Relations Committee
will contain the following information:

(a) The country or international organization proposing
to make the transfer,

(b) A description of the defense ‘article or related
training or other defense service proposed to be transferred, including the
original acquisition cost.

(c) The proposed recipient.

(d) The reasons for the proposed transfer,

(e) The date the proposed transfer will take place.

(4) Emergency Situations. Approval of a transfer .may be

provided immediately without the 30-day waiting period if the President states
in the certification that an emergency exists.

(5) Exceptions. This reporting reqUierent does not apply to
the following transfers:

(a) Temporary transfer of defense articles for the sole
purpose of receiving maintenance, repair, or overhaul;

(b) Transfer of maintenance, repair, or overhaul defense
services, or of repair parts or other defense articles used in furnishing such
services, if the transfer will not result in any increase, relative to the
original specifications, in the military capability of the items to be main-
tained, repaired or overhauled;

(c) Transfers pursuant to arrangements among NATO members
or between NATO and any of its member countries for cooperative cross-
servicing;

(d) Transfers pursuant to arrangements among NATO members
or between NATO and any of its member countries for lead-nation procurement
(see paragraph (6) below).

(6) Lead-nation Procurement Exemption. In the category of
transfers exempted from the reporting requirement of the AECA, Section 3(d),
based on NATO 1lead-nation procurement, if the defense article or defense
service to be transferred was originally purchased from the USG and that
purchase had been the subject of a notification to the Congress under the
AECA, Section 36(b), the proposed transfer is exempt from the reporting
requirement of the AECA, Section 3(d), only if the Section 36(b) notification
with respect to such lead-nation procurement had identified the transferee on
whose behalf the lead-nation procurement was proposed. For Section 36(b) AECA
proposed sales to NATO or to another NATO member country purchasing on behalf
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the same or similar article or service could be one form of evidence of this
capability. A subjective assessment may be required for this evaluation.

b. Whether there is a specific government-to-government agreement
approved by the Director, DSAA, or higher authority, covering such a sale or a
special exemption to the direct sale preference approved by the Director,
DSAA.

4. Exce tions. Both the Governments of Thailand and the Federal
Republic of Germany (FRG) have requested and been granted an exception to
purchase, via FMS, articles and services designated for direct sales prefer-
ence.

F.  PROCEDURES FOR PROCESSING INDUSTRY REQUESTS FOR DIRECT SALE PREFERENCE
DESIGNATION,

1. Commercial Source Responsibility. It is the responsibility of the
U.S. manufacturer to inform the DSAA Operations Directorate (DSAA-OPS), that
it prefers to sell significant military equipment (SME) items it manufactures
or services it provides on a direct commercial basis; that it is the sole U,S.
manufacturer or supplier of the articles or services; and that it prefers that
these articles or services not be sold via FMS. Such notification should
include sufficient information to enable the DSAA to evaluate the request and,
at a minimum, provide the following: specific article designation/nomencla-
ture, military model number and national stock number (NSN) (if applicable),
most recent contract with DoD (including date and number), and the cognizant
MILDEP/DoD component for that contract.

2. DoD Component Responsibility. Upon receipt of a notification of
direct sale preference, DSAA will query the DoD components for comments on the
request. The DoD components will be -asked to advise within 30 days whether
the firm is the only known or possible U.S. source for the article or service
and to consider other factors pertinent to the DSAA evaluation of the commer-
cial source notification. Such factors could include:

a. Previous contract history with that firm;

b. Advice as to whether the firm is cons1dered to be the sole
source for the article;

c. Information vregarding other qualified commercial sources
currently capable of producing the article or service;

d. Information as to whether the article or service has prev1ously
been approved for direct sale preference; ‘

e. Information as to whether stocks of the article in quest1on are
in Tong supply;

f. Confirmation that the item in question is in fact considered to
be significant military equipment (SME) on the United States Munitions List;
and

g. Confirmation that the item in question is in fact solely
manufactured without government furnished equipment (GFE) (and if applicable
the firms qualifications to purchase GFE under the provisions of DODD 4175.1).
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3. DSAA Determination. Based on the request of the U.S. manufacturer
and the information provided by the cognizant DoD component, a determination
will be made by DSAA regarding whether the article or service is to be des-
ignated for direct sale preference. The DoD component will be provided an
information copy of the response to the U.S. manufacturer and appropriate
instructions regarding processing of requests for articles or services which
have been approved for direct sale preference.

4, Semi-Annual Summary. DSAA will provide to each DoD component a
semi-annual summary listing of contractor direct sale preference notifications
processed. This summary listing will identify articles which DSAA considers
to be eligible for direct sale preference and the applicable commercial firms.
DoD components will maintain this 1listing on file to assist in evaluating
foreign country and international organization requests for the article or
service. Direct sale preference designations will normally be valid for a
period not to exceed three years. Reconfirmation that the article still
qualifies for this designation based on the criteria in this chapter will be
accomplished prior to reinstating any previously designated article or ser-
vice. Normally, the responsibility to request such a review and continued
direct sale preference designation rests with either the U.S. manufacturer of
the article or the U.S. contractor providing the service.

G. PROCEDURES FOR PROCESSING REQUESTS FOR DIRECT SALE PREFERENCE.

1.  DoD Component Responsibility. The DoD component concerned, upon
receipt of a request for FMS P&R, P&A, or a Letter of Offer and Acceptance
(LOA), will screen the request against the summary listing of articles or
services eligible for direct sales preference and the criteria in paragraph E
above to determine if the article or service requested is considered for
direct sale preference. If it is so determined, the DoD component will
promptly inform the foreign purchaser of such direct sale preference and of
DoD policy regarding the sale by DoD of such article or service. Such noti-
fication will normally be provided to the foreign purchaser within three weeks
of receipt of the request to preclude any inference that the U.S. Government
is prepared to sell the articles or services via FMS. (Text of letter or
message to purchaser is at paragraph G.2.a. below.) The letter or message
will be coordinated with DSAA-OPS. In the event the DoD component considers
that there are important factors justifying an exception to policy in a
specific case, the matter shall be referred to the DSAA-OPS for decision,
together with the component's recommendation and reasons therefor. Referral
to DSAA of matters requiring a decision will normally be made within three
weeks of receipt of the request from the foreign purchaser.

2. Response to Requests.

a. Format. When it has been determined that a purchaser should be
notified that the article or service requested is eligible for direct sale
preference, a letter or message to the foreign purchaser will be prepared.
The letter content will be determined based on the DOD components capability
to determine the status of production by the commercial firm. Four letter
formats to cover the various alternative situations are identified below. The
appropriate letter will be selected by the DOD component and utilized to
notify the foreign purchaser of commercial sales preference. All commercial
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foreign governments either through foreign military sales or commercial sales
channels., See Table 7-1-1 for the current MDEL.

3. Standard Foreign Military Sales (FMS) Cases. Standard FMS cases are
divided into Defined Order Cases, Blanket Order Cases, and Cooperative Logis-
tics Supply Support Arrangements (CLSSAs). These cases are used to provide
major weapon systems, training, design and construction services, and related
defense articles and services on a government-to-government basis from the
U.S. Government,

a. Defined Order Cases. A Defined Order case is one in which the
items, services or training to be provided are stated explicitly on the Letter
of Offer and Acceptance (DD Form 1513).

(1) A defined order case normally requires a complete price
and availability study.

(2) The following types of materiel and services are normally
provided through Defined Order cases:

(a) System/Package Sales including major items and weapon
systems and any related requirements to activate and operate the item or sys-
tem for an initial period of time,

(b) Munitions, ammunition and other explosives,

(c) Transportation services,’

(d) Aircraft Ferry,

(e) Cartridge Activated Devices/Propellant Activated
Devices (CAD/PAD), and .

(f) Technical Data Packages (TDP).

b. Blanket Order Cases. Blanket Order FMS cases represent an
agreement between a foreign country or international organization and the U.S.
Government for a category of materiel or services (normally identifiable to
one or more end items) with no definitive 1isting of items or quantities.

(1) Price & Availability information for Blanket Order FMS
cases is not required because the purchaser normally estimates requirements
and requests an appropriate case value.

(2) The customer's materiel requirements will normally be
filled from procurement rather than from DoD stocks.

(3) Blanket Order cases are established to facilitate and
simplify procedures for foreign purchasers.

(4) The ordering period of a Blanket Order case will normally
be 12 months and will not exceed 24 months.

(5) Blanket Order cases reduce administrative lead time since
requirements are submitted directly to the cognizant Military Department
International Logistics Control Office (or control point) or appropriate
Defense Agency.
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(6) Although the materiel and services described below may be
provided under Defined Order cases, these items and services lend themselves
to Blanket Order FMS case processing:

(a) Spare and Repair Parts. Consumable or reparable
1tems which become part of a higher assembly during period of use. Items are
normally those listed in Allowance Part Lists, Initial Spares Support Lists,
Initial Outfitting Lists, and the Provisioning Master Data Record. The case
line items will identify the end item, weapon system or category of article or
services for which spare or parts will be provided.

(b) Publications. The LOA for forms, catalogs, manuals,
stock Tists, engineering specifications, reports, books, maps, etc., required
to order, maintain and support defense items and services must identify the
weapon system or end item for which release of technical information is au-
thorized. Production technical data will not be provided on a blanket order
case.

_ (c) Support Equipment. Repair parts, assemblies, compo-
nents, special tools, test equipment, supplies and/or materiel recommended
and/or allocated for supply and maintenance support of a weapon or end item,

(d) Minor Modifications/Alterations Performed at U.S.
Installations. Changes to an existing configuration as authorized by the DoD
component concerned. The level of services must be specified in the case.

(e) Technical Assistance Services., Services in the form
of technical advice or performance of actions which require the expertise of a
specialist. Technical assistance services include such processes as: deter-
mining the economy and feasibility of repair; estimating the level and nature
of repair to be accomplished; analyzing feasibility to update the configura-
tion of items; determining the range and depth of spare parts needed to sus-
tain repair at various Tlevels; establishing failure rates and analyzing
reported failure data to make adjustments. Examples are: Engineering or
Technical development; Site Survey Teams; installation and checkout of major
1tems, systems evaluation; study groups to develop such essentials as engi-
neering requirement plans; systems integration and training programs; Program
Activation Teams; and Technical Assistance Teams.

(f) Training. Formal (classroom) or informal (on the job
(0JT)) instruction of foreign students by DoD components, contractors (includ-
ing instruction at civilian dinstitutions), or by correspondence courses,
technical, educational, or informational publications and media of all kinds.
“Some examples are: established DoD management, language, technical, mainten-
ance or supply subjects/courses. O0JT is generally structured to suit indivi-
dual purchaser requirements related to some form of experience which the
student seeks. Contractor training is used to supplement or replace training
which may not be available in the U.S. Government at the time the training is
required; i.e., flight training at contractor's facilities. Correspondence
courses cover the range of courses being offered by each of the military
departments.

(g) Training Aid Devices. These are used principally to
supplement information and/or training programs which the foreign purchaser
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uses for educational purposes. Examples are: video tapes, slides, 8/16mm
film, microfiche, transparencies, and aperture cards.

(h) Repair of Reparable Items. Any items of supply of a
durable nature which can normally be economically restored, when unservice-
able,to a serviceable condition through regular repair procedures can be
covered under a Blanket Order FMS case. Once an LOA is implemented reparable
items may be repaired at the request of the purchaser and with the approval of
the appropriate military service inventory manager. LOAs must clearly iden-
tify the items eligible for repair. Some examples are: communications equip-
ment, radar, sonar, etc.

(7) Items Restricted from Blanket Order Cases., Under Blanket
Order FMS cases, certain restrictions are imposed. The following specific
types of requirements may not be ordered under Blanket Order FMS cases:

(a) Classified materiel (except Air Force).

(b) Classified publications (Navy only).

(c) Explosive ordnance items, '

(d) Major Defense Equipment (MDE) (see Table 7-I-1) and
initial Tlogistics support which is normally ordered for concurrent delivery
with such items.

Significant Military Equipment (SME).

Lumber and other type commercial materiel.
Nonstandard items except for medical supplies/drugs
(Army only).
Obsolete items (except Air Force).

Technical Data Packages (TDPs).

Non-MDE excess defense articles (except DLA).

N e et e e e

(e
(f
(g
(h
(i
(3

c. Cooperative Logistics Supply Support Arrangements (CLSSAs).
CLSSAs are peacetime military logistics support arrangements designed to pro-
vide responsive and continuous supply support at the depot level for U.S.-made
military materiel possessed by foreign countries and international organiza-
tions. The CLSSA is normally the most effective means for providing common
repair parts and secondary item support for equipment of U.S. origin which is
in allied and friendly country inventories. The CLSSA provides for the execu-
tion of Foreign Military Sales Orders (FMSOs) covering stockage, storage, and
consumption as follows:

(1) FMSO I. The FMSO I consists of an LOA covering the esti-
mated dollar value and total initial agreed list of items and quantities to be
stocked and maintained on order from procurement for support of the pur-
chaser's U.S.-furnished equipment.

(2) FMSO II. The FMSO Il consists of an LOA covering the
purchaser's estimated withdrawals of materiel from the supply system for an
agreed period (normally one year). This CLSSA requisition case is undefined
as to items and quantities and reflects in a dollar amount, the estimated
consumption for the agreed period.

NOTE: DOD Instruction 2000.8 prescribes the policies and criteria for estab-

lishing CLSSAs. Further details regarding CLSSAs may be found in Chapter 8,
this manual.
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C.  PROCEDURES.

1. Letter of Request. An eligible foreign country or international
organization which desires P&R data, P&A data or an LOA from the U.S. Govern-
ment conveys that desire to the U.S. Government in a Letter of Request (LOR).
Although no specific format is required for an LOR, the requestor must assure
that the request is complete as indicated below:

(1) The LOR must specify what is desired -- P&R data, P&A data
or an LOA, ‘

(2) The LOR must contain the name and address of the origina-
tor and a traceable reference number (e.g., letter serial number).

(3) The articles and services requested in an LOR must be
sufficiently detailed to be understood clearly and provide a firm basis for
estimates by the DoD component. _

(4) When LORs are received which do not meet the requirements
of paragraphs (1) through (3) above, the DoD component initially receiving the
request shall notify the requestor of the deficiency and hold action on the
request until the information is received.

b. Channels of Submission of LOR, The Department of State has
statutory responsibility for approving all requests for Foreign Military Sales
to eligible countries and international organizations. All requests for P&R,
P&, or an LOA are divided into one of two categories: "Significant Military
Equipment" as defined in the ITAR and "all other Foreign Military Sales." The
‘Department of State has established the following procedures for the
submission of requests:

(1) Significant Military Equipment (SME), Requests to pur-
chase SME, which originate in country should be transmitted by the U.S.
Embassy (rather than by the SAO or similar military element of the Embassy)
and should be addressed to the cognizant DOD component with an information
copy to the Bureau of Politico-Military Affairs, Department of State
(SECSTATE-PM) and the Office of the Secretary of Defense, Defense Security
Assistance Agency (SECDEF/DSAA), and the unified command. Requests to pur-
chase SME which originate with purchaser courtry representatives in the United
States should also be addressed to the cognizant DOD component with an infor-
mation copy to the Bureau of Politico-Military Affairs, Department of State,
and the Secretary of Defense, Defense Security Assistance Agency. For MDE
items, the cognizant DoD component will provide the applicable unified command
and SAO with a copy or details of the purchaser's request, as appropriate. The
following must be addressed in transmission of the request by the U.S.
Embassy:

(a) The reason the nation desires the articles or ser-

vices.

(b) How the item would affect the recipient's force
structure and how it would affect the recipient's capability to contribute to
mutual defense or security goals.

* (c) The anticipated reactions of neighboring nations.
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(d) The ability of the purchaser to operate, maintain,
and support the article. Training required either in-country or in the U.S.
and the possible impact of any in-country U.S. presence that might be required
as a result of providing the article.

(e) The source of financing and the economic impact of
the proposed acquisition.

(f) Relevant human rights considerations that might bear
on the proposed acquisition.

(g) Whether the U.S. Government should approve transfer
of the article and reasons therefor,

(2) A1l Other Foreign Military Sales (non-SME). Requests for
P&R, P&A, or an LOA which originate in the purchaser’'s country should be
transmitted either by the customer country's authorized representative or the
DoD element of the U.S. country team directly to the cognizant DoD component,
with an information copy to the Unified Command, Bureau of Politico-Military
Affairs, Department of State, and Department of Defense, Defense Security
Assistance Agency. Requests originated by foreign representatives of the
customer country in the U.S. should be sent directly to the cognizant DoD
component with an information copy to the Bureau of Politico-Military Affairs,
Department of State, and the Office of the Secretary of Defense, Defense
Security Assistance Agency.

(3) Exceptions.

(a) Direct Submission to State or DSAA, In exceptional
circumstances requests for P&R, P&A, and LOAs may be submitted directly to the
Bureau of Politico-Military Affairs, Department of State, and the Secretary of
Defense, Defense Security Assistance Agency. Such submission should be used
only when the U.S. embassy in-country or the purchaser's representative in the
U.S. believes that the request is sensitive enough to require a higher level
policy determination.

(b} Requirement for Copies Furnished, DoD  components
receiving requests for P&R, P&A, or an LOA will assure that the Department of
State and DSAA are on distribution for copies of the purchaser's request. If
copies have not been furnished, immediate action is required to furnish the
copies. Further, for MDE requests received from the purchaser's representa-
tive in the U.S., the DoD component will provide the unified command and SAO
with a copy or details of the purchaser's request, as appropriate.

(c) Unknown DoD Component. When the cognizant DoD com-
ponent cannot be readily determined by the purchaser or the SAO/U.S. embassy,
the P&R, P&A, or LOA request should be submitted to SECSTATE/PM and SECDEF/
DSAA for further dissemination.

(4) DSAA and State Department Approval. Based upon receipt of
the information copy of the P&R, P&A, or the LUA request, DSAA and the State
Department will, within five working days, initiate the necessary coordination
to determine if the request is approved, disapproved, or if further corre-
spondence by the DoD component with the requestor should be suspended until
completion of the required coordination. For MDE items, DSAA will immediately
advise the DoD component of the initial approval or if difficulties are
foreseen. For any MDE or non-MDE request that is not approved, DSAA will
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immediately advise the cognizant DoD component to stop further processing on
the purchaser's request, the rationale for the decision, and of the further
actions required with regard to a response to the purchaser. In the absence
of such notification by DSAA, all requests will be processed for DSAA final
coordination and countersignature in accordance with Chapter 7, Section II,
paragraphs C9 and C10.

(5) DOD Component Recommendations. In the event the cognizant
DOD. component recommends that the purchaser's request be disapproved, the DSAA
Operations Directorate will be notified. DSAA will coordinate the disapproval
with the Bureau of Politico-Military Affairs, Department of State.

2. Responses to Letters of Requeét.

a. General, Normally, when preliminary data 1is required by a
foreign country or international organization for planning or in anticipation
of a purchase under FMS, P&R data will be provided. P&A data will be provided
only in exceptional situations. See Paragraph B.l. above for a description of
P& and P&A data and paragraph C.l.b. above for the channels of submission of
requirements for data.

b. Discussions with Foreign Governments and International Organi-
zations. Economic, production, and budget uncertainties all contribute to DOD
component difficulties in making accurate cost and delivery estimates. The
large volume of P&R estimates which are processed also increases the likeli-
hood of human error. In any event the utmost discretion must be exercised by
members of the country team or other U.S. officials in discussion of P&R data
with foreign government or international organization officials. Only
specific data approved and provided by the DOD component or the DSAA should be
used. This same discretion must be exercised in those exceptional
circumstances where P&A data is provided.

c. Format for P&R Data. P&R data will not be used to develop an
LOA. The following format must be used in responding to a request for
Planning and Review (P&R) data, e.g., list the:

(1) Quantity, major item/service and estimated cost. (Cost
must include adjustments for inflation. In the absence of the availability of
clear inflation trends on a given system, the 0SD/C standard inflation factors
should be used.)

(2) Ancillary support equipment which is necessary for the
operation and maintenance of the system requested and include the estimated
cost.

(3) Estimated dollar value of integrated logistics support

(ILS) element items in addition to those in subparagraph (2) above which are’

necessary to support the system, e.g., training, publications, etc.
(4) Estimated accessorial charges.

(5) Source of the data (e.g., ’1ast contract award, stock
price). :
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(6) Estimated availability of the articles/services.
(7) Key assumptions used in developing the data, for example:

(a) Standard DOD component factors were used in develOpé
ing the ancillary equipment and/or ILS elements necessary to support the
quantity of items requested.

(b) Training and publication cost estimates are based on
criteria used by the DOD component.

(8) Key factors which will effect the above planning data, for
example:

(a) Current contract for this item expires on (indicate
date) and an LOA must be accepted by (indicate date) so that options can be
added to the current contract. If an LOA is not accepted by the indicated
date, the price may rise substantially and new data will be required.

(b) Production line is due to phase out by (indicate
date). Start-up costs would have to be applied if an LOA is not accepted by
(indicate date).

(c) Materiel has a shelf-life of (indicate date).

(9) Expiration Date: . After this date, if the
article/service is still under review, revised data should be requested.

(10) validity: The above information is not valid for purposes
of preparing an LOA and may not be adequate for budgetary purposes. It is
planning information for review purposes only, to assist in your government's
determination of the feasibility of requesting an LOA. .

(11) The DD Form 1513 will not be used to provide P&R data.
d. Format for P3A Data. P&A data will be prepared along the same

guidelines as an LOA. P&A information normally will be provided separately
from an LOA. An information copy of P&A data provided to all foreign coun-

tries and international organizations will be furnished the DSAA, Operations

Directorate. Any country request for P&A preparation on a DD Form 1513 will
be considéred as a request for an LOA. P8A data should include the following
statement:

- Expiration date: : After this date, if the article/
service is still under review, revised data should be requested.

e. P&R and PRA Estimates are not Commitments., All responses for
P& and P&A data will include the following note: "The provisions of the
foregoing P&R (or P&A) data does not constitute an agreement between the U.S.
Government and the Government of (insert the appropriate fore1gn country), nor
a U.S. Government commitment to provide the articles or services for which
these estimates are provided."
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f. Agents Fees or Commissions. Any P& or P&A quotation which
contains agents fees or commissions will be coordinated with the Management
Division of the DSAA Operations Directorate before dispatch.

g. DD Form 1513 - Letter of Offer and Acceptance (LOA).

(1) Purpose. The DD Form 1513 -- Letter of Offer and Accep-
tance (LOA) will be used for all foreign military sales of defense articles
and services (including training) and sales of design and construction ser-
vices by all DoD components. Annex A of the LOA contains the General Condi-
tions which are an official part of every offer issued.

(2) Periods of Effectiveness. The LOA will itemize the
defense articles and services offered, and when executed becomes an official
tender by the U.S. Government. An accepted LOA is effective until all arti-
cles offered are delivered and all services completed. LOAs for blanket order
FMS cases, training cases or cases covering the provision of a continuing ser-
vice (e.g., contractor administrative services or engine or component improve-
ment programs), may provide for up to a two year's duration, provided the
total value of the case does not exceed $5 million. Exceptions to this effec-
tive period and dollar limitation require the approval of the DSAA.

(3) Acceptance. Signing of the LOA by the designated foreign
official, together with applicable funding constitutes the agreement of the
foreign government or international organization to the offer and constitutes
a contractual commitment between the U.S. and foreign government or interna-
tional organization.

h. Response to Requests Which Involve Less Than Economic Order
Quantity (E0Q). When a request 1s received tor P&R, P&A or an LOA which
cannot be supplied from stock and cannot be immediately obtained from normal
procurement because it represents less than an Economic Order Quantity (EOQ),
the response to such requests should provide the following information to the
country or international organization:

(1) Whether the contractor would be willing to provide the
quantity requested under separate procurement, and if so at what price and
availability date, and

(2) - Whether a U.S. Government procurement is planned for the
near future, the anticipated price of such procurement and the anticipated
delay in supply the item if the requirement were held pending such procurement
in conjunction with U.S. Government procurement. All such responses to a
foreign country or international organization must be coordinated with DSAA
Operations.

i. Negative Responses. When it is determined that a DoD component
cannot respond favorably to the foreign country or international organization
request, the proposed negative reply must be coordinated with DSAA Operations.
The DSAA will coordinate with the Department of State as required. This
procedure applies to inquiries involving requests for foreign military sales,
requests for coproduction, requests for offset arrangements, requests for
sensitive technical information, lease, etc. This procedure is not intended
to apply to negative responses to inquiries of a technical nature involving
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accepted and implemented FMS cases unless, if approved, the request would have
resulted in the issuance of an amendment to the basic LOA (e.g., requests
involving a significant modification of a system or an increase in the overall
capability of the item requested, etc.). In addition, the following routine
training actions are exempt from this prior coordination requirement: however,
the DSAA should be an information addressee on all such responses: :

(1) Denial of requests within established policy (e.qg.,
training courses closed to all foreign nationals; information not cleared for
release; training for support equipment not in the purchaser's inventory).

_ (2) Notification of class cancellations for previously ap-
proved quotas.

(3) Quota requests which cannot be accommodated within desired
timeframe,

(4) Senior officer courses where annual foreign participation
is limited and restricted to those invited by chiefs of services.

3. Coordination of Requests for P&R, P&A, or an LOA,

a. The Director, Joint Staff, Office of the Joint Chiefs of Staff
and the USDR&E must be advised by the DSAA utilizing the format at Figure
7-1-2 of all new requests for P&R, P&A, or an LOA which meet the following
criteria:

(1) A1) requests for Coproduction or Licensing Agreements for
Major Defense Equipment as defined in paragraph B.2.a.(2) above.

(2) A1 other requests for MDE which are expected to result in
a notification to the Congress or those determined by the Director, DSAA
Operations to be of a sensitive nature.

b. The receipt of the information copy by DSAA of the P&R, P&A, or
LOA request required by paragraph C.1.b., will be the basis for the above
notification.

NOTE: A1l requests for information, no matter how informal the request, e.g.,
oral, letter, message, etc. (other than P&A requests intended to lead to the
preparation of an LOA), are considered to be P&R requests and require the same
channels of submission as outlined in paragraph C.1l.b. above.

4. Letter of Intent (LOI) (DD Forms 2012, 2012-1, 2012-2).

(1) Types of LOI. There are two Formats for LOIs: The DD
Form 2012, used to finance procurement of long lead time items prior to the
issuance of an LOA; and the DD Form 2012-1, used to finance procurement of
Tong lead time items during the period between issuance of an LOA and accep-
tance by the purchasing country or international organizations.

(2) Limitation of Cost or Funds. As both forms contemplate a
specified dollar 1limitation upon the TiabiTity of the purchaser for the
procurement of long lead time items, in order to comply with the requirements

7-9 - Change No. 6, 1 March 1986

fek



DoD 5105,38-M

of the Arms Export Control Act, it is necessary that all cost-reimbursement
contracts awarded to implement a LOI (procurement as well as research and
development) include a Limitation of Cost or Funds contract clause (see DAR
7-203.3(a), 7-402.2 and 7-702.11). That clause may be deleted by contract
amendment after the purchaser's acceptance of the LOA.

(3) Approval of the DSAA. Use of the DD Form 2012 does not
constitute authorization to take implementing action under such LOI in advance
of compliance with the statutory reporting requ1rement of Section 36(b) of the
AECA. In the event that a DoD component is of the opinion that product1on
scheduling requ1rements necessitate initiation of procurement of 9Jong lead
time items in advance of full compliance with Section 36(b) of the Arms Export

Control Act, the DoD component concerned shall, prior to transmitting a pro-

posed LOI to the purchasing country, or international organization, promptly
forward its recommendations to the Director, DSAA, for a decision. If an
exception is made by the Director, DSAA, a modified version of the DD Form
2012 or 2012-1 will be provided to the DoD component by the DSAA on a case-
by-case basis.

(4) Amendment to the LOI., DD Form 2012-2, Amendment to Letter
of Intent, should be used for amending LOIs as provided for in paragraph 2(c)
of DD Form 2012 and DD Form 2012-1.

(5) Sample Formats. Refer to Figures 7-1-3, 7-I-4 and 7-I-5,

, (6) DSAA Countersignature. DSAA countersignature is required
prior to the submission of any DD Form 2012, DD Form 2012-1, and DD Form
2012-2 to the purchaser.
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SECTION C

QUANTITY PROJECTION BREAKOUT
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FMS

TSTAL FRS
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FIGURE 7-1-1, (Continued)
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FIGURE 7-I-2
MEMORANDUM FOR THE: CHAIRMAN, JOINT CHIEFS OF STAFF .
-UNDER SECRETARY OF DEFENSE, RESEARCH AND ENGINEERING

SUBJECT: Security Assistance Request for Major Defense Equipment (MDE)
(Insert Country or International Organization)

(*) The attached request from‘(Insert Country or International Organization)
for (Insert Identification of Articles)** which s identified on the Major
Defense Equipment List in the Security Assistance Management Manual (SAMM),
has been received by this Agency.

(*) (Insert additional information, if required).

(*) If you have any views or kecommendations regarding this request,’please
advise DSAA by (Normally 15 days from date of this memo).

DIRECTOR/DEPUTY DIRECTOR, DSAA

Attachment
a/s

Copy Furnished: ‘

DUSD/RESEARCH & ENGINEERING (IP&T)
0JCS, DIRECTOR, J-5 :

'DSAD/ISP (IETSP)

Applicable Secur1ty Assistance 0rgan1zat1on in country
Applicable DoD component

* Normally, memos will be classified Confidential.

. *
(Deletion)

FIGORE 7-T-Z.” Memo -- Subject: SA Request for MDE. .
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C.  PROCEDURES.

1. Consistent with the provisions of Chapter 7, Section I, Paragraph
C.l.b., the DoD component should proceed with the development of the LOA upon

receipt of the LOR from an FMS customer, American embassy, or Security

Assistance Organization (SAOQ).

2. The letter of request must be validated to insure the potential
customer is an eligible FMS recipient, that the article or service sought may
be sold and that the request was received through proper channels. Approval
channels for LORs are included in Chapter 7, Section I, paragraph C.l.b.

3. DoD components must formally acknowledge receipt of approved LORs
within five days.

4, Data cards for valid LORs must be submitted to DSAA for input into
the 1200 system within ten calendar days of receipt of the request. Further
information concerning the DSAA 1200 system requirements can be found in
Chapter- 15, this Manual.

5. The DoD component 1is responsible for inserting the appropriate
Military Articles and Services List (MASL) line data for each line item on
each LOA. Should there not be any applicable line <€n the MASL, it is the
responsibility of the DoD component preparing the LOA to establish a line in
accordance with the procedures outlined in Chapter 15, Section IV, this
Manual. The LOA will not be processed and will be returned to the preparing
component if Tine items are not in the MASL or if they contain incorrect MASL
data.

a. Identification of End Items. The LOA will contain a separate
line item for each generic 1tem that i7s measured in quantities; e.g., AH-1
Helicopters, F-15 Aircraft, 155mm Ammunition, Harpoon Missiles.

b. Identification of Dollar Items. The LOA will group generically
into a single Tine 1tem dollar-denominated lines such as spare parts and
training, to the extent that common generic codes apply. For example, a
series of tool kits with identical National Stock Number and generic codes
should be aggregated under a single Tine in the LOA.

c. Use of Sub-Case Identifier Systems. Sub-cases may be used as
separate line 1tems to the extent that they are compatible with the MASL
breakout and reporting by generic code identification. End items which are
identified by separate generic codes shall not be commingled with dollar-
denominated items with a different generic code.

6. DoD components will process LOAs which meet the thresholds for
reporting to the Congress in accordance with Section IV of this-chapter.

7. Maximum processing time between the receipt of a request for a LOA
and its submission or Amendment thereto to DSAA for coordination ‘and/or
countersignature is sixty (60) days. Earlier response will be made whenever
possible. :
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8. DD Form 1513 - Information Conveyed.

a. General, The LOA, when signed, is an official agreement
between the United States and the purchasing country or international organi-
zation regarding terms and conditions pertaining to furnishing certain goods
or services. As such, the DD Form 1513 and its enclosures must provide
sufficient detailed information so as to make clear the obligations of the
United States and the Purchaser. The type and amount of information which
must be conveyed will vary depending on the nature of the sale. However, at
least some information which 1is supplemental to the preprinted "General
Conditions" of Annex A of the DD Form 1513 must be provided for each sale.
The normal method of accomplishing this is in the form of explanatory "Notes"
which are cross-referenced to the 1ine item information included on the face
of the DD Form 1513. Inclusion of this information as a complete package
within the LOA, rather than orally or by separate correspondence, reduces
misunderstandings regarding FMS Case commitments.

b. Supplemental Information and Coordination for LOAs,

(1) Checklist. Table 7-11-7 provides a summary of supplemen-
tary information which must either be addressed or considered when the LOA is
developed. The chart indicates that information must be provided to purchas-
ers in the form of Notes or Supplemental Terms and Conditions, depending upon
the nature of the articles and/or services being sold. Items indicated by "X"
must be addressed in Notes or Supplemental Terms and Conditions to the DD Form
1513; those indicated as being on an "as-required basis (A/R)" should be
addressed if the nature of the transaction so warrants. The following subpar-
agraphs include instructions and discussion regarding the nature of this
supplemental information. The subparagraphs are aligned to the column "Sup-
plementary Information for Letters of Offer". In addition, the Checklist
shown in Table 7-11-8 may be used for the coordination of selected LOAs.

(2) Transportation Instructions.

(a) Related Chapters. Refer to Chapter 8, Section III,
this Manual, for detailed transportation information and Chapter 5 for export
Ticensing and customs clearance requirements.

(b) Understanding Between the U,S. Government and the

Purchaser of Method of Shipment. There must be clear understanding between
the U.S. Government and the purchaser as to where and how the materiel pur-
chased will be shipped. Blocks (19), (20), (33) and (34) of the DD Form 1513
are designed to fulfill this purpose under the normal Foreign Military Sales
(FMS) method of shipment (i.e., by collect commercial bill of lading to
freight forwarders, or by the use of codes prescribed in DoD 4140,17-M).
However, supplementary instructions are required to enable purchasers to fill
out Blocks (33) and (34) properly. DoD 5105.38-D (MAPAD) identifies
transaction instructions furnished by the Defense Logistics Agency (DLA) to
meet this need; it should be used by all DoD components as & guide.

(c) Method of Transportation. It is DoD policy that to
the extent possible, FMS recipients should be self-sufficient in transporta-
tion of their materiel. The normal method of movement of FMS materiel is by
commercial carrier to the freight forwarder designated by the purchaser,
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b. Inclusion of nonrecurring RDT&E and produc-
tion cost recoupment in accordance with DoD Directive 2140.2.

c. Inclusion of adjustments for estimated
inflation or other risk factors.

d. Replacement cost 1in accordance with the
provisions of DoD 7290.3-M,
Asset use charge as described 1in DoD

|
L ]

7290,3-M,

First destination transportation costs.
Recurring support costs.

Unfunded costs. .

Application of factors for estimating
"dollar Tine items" such as concurrent spare parts.

J. Adjustments based on anticipation of the
receipt of other orders or Defense Department procurement of the item involved
which would Tikely result in shared overhead costs and a reduced price for the
item,

I-zkal

5. Sources of data used to make any of the above
adjustments and their application to the case.

6. A comparison of LOA prices with budgeted or on-
?oin? DoD component procurement prices, e.g., the Selected Acquisition Report
SAR).

7. Source for Schedule of Payments.

8. A comparison of LOA prices with all other LOAs
prices for the same item within the previous twelve months. This comparison
should not be limited to sales within the same region.

(e) Format. Figure 7-1I-4 is a suggested format for use
in presenting required Financial Analysis data. The format may be modified to
meet the needs of the individual DoD components. The financial analysis must,
however, identify methods used in developing costs and provide the information
outlined above. for each line item in sufficient detail to enable the reviewer
to judge the.accuracy, completeness, and firmness of the estimated prices.

(2) Termination Liability T/L Worksheets to be Included with

Selected Letters of Offer. The purpose of this worksheet is to provide the
Director, DODSAA with information concerning the implementing agency's
determination of and plan for the collection of an appropriate amount of funds
to cover the 1liability that would accrue to the U.S. Government should the
sales agreement be terminated prior to normal completion. This worksheet is
for internal management purposes and normally will not be furnished to the
purchaser of the defense article or service.

Note: For amendments and modifications exempt from countersignature, imple-
menting agencies should provide copies of Termination Liability Worksheets
(TLW) directly to the DSAA Comptroller (FMD) and SAAC (FSRC).
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(a) Offers of $7 Million or More. LOAs (DD Form 1513)
with a total case value of seven million dollars or more will be accompanied
by a termination Jliability worksheet as part of the required financial
analysis when the LOA is submitted to the DSAA for countersignature. Any
modifications or amendments to these cases that contain a revised payment
schedule will also contain a revised termination liability worksheet.

(b) Information to be Included. The following informa-
tion will be included on the worksheet:

1. Deposit Date. Normally quarterly, in accordance
with the schedule of payments. -

2. Total Payment. Amount required to be deposited
for both disbursements and reserves.

3. Estimated Disbursements. Anticipated payments
to contractors or suppliers during the period covered by the scheduled payment
(i.e., the next 3 months after payment date).

4, Reserve Requirements. Amounts required to be
collected in advance and held in reserve during the period covered by the
scheduled payment (i.e., the next 3 months after payment date). Reserve
requirements consist of:

: a. Contractor Holdback. Amount earned by con-
tractors or suppliers during the period.

b. - Termination Liability. Amount required to
cover the financial 1iability of the USG should the contract be terminated
during the period.

(c) Format for Use. Figure 7-11-5 presents a format for
use in presenting this termination 1iability reserve information. Entries for
each date should show both the quarterly transactions and the cumulative
totals. .

(d) Exclusions. T/L worksheet are not required for cases
in the following categories:

1. Cooperative Logistics (FMSO I and IT).

2. Blanket order spare parts requisitions.

3. Other equipment or services, including training
to be provided from Department of Defense inventories (i.e., Seurce of Supply
IIS").

4, FMS cases for which prepayment termination
1iability has been waived. (NOTE: Such waivers to date have been extremely
rare and no additional waivers are currently anticipated).

5. ﬂpaﬁes with payment terms of "Cash with Accep-
tance." -
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(e) Distribution. Implementing Agencies will provide two
copies of the Termination Liability Worksheet with each applicable DD Form
1513, 1513-1, or 1513-2 presented to DSAA/COMPT (FMSCD) for countersignature.

The two copies will be attached to the cover letter forwarding the 1513-
series document. DSAA/COMPT (FMSCD) will provide one copy of the T/L
worksheet to DSAA/COMPT (FMD) and forward the other to SAAC/FSRC with the
advance copy of the LOA. Upon receipt of the LOA and T/L worksheet, SAAC
should ensure that the T/L worksheet is separated from the advance LOA copy
and retained after the purchaser-signed copy is received. The T/L worksheet
must be loaded into DIFS prior to implementation of the case, amendment, or
modification. :

Note: For amendments and modifications exempt from countersignature,
TmpTementin agencies should provide copies - of termination 1iability
worksheets ?TLW) directly to the DSAA Comptroller (FMD) and SAAC (FSRC).

(f) Quality Control. Implementing Agencies. must ensure
that adequate quality controls exist to assure the mathematical integrity of
Termination Liability Worksheets. Termination 1liability/contractor holdback
reserve requirements must be projected to liquidate by the last scheduled
payment.

(3) Nonrecurring Cost (NRC) Recoupment Summary. A data sheet
in the format of Figure /-11-6 will be included with all LOAs to identify
whether NRC Recoupment Charges are included in the LOA. DSAA will review this
information and forward a copy to SAAC for info and retention.

Note: For amendments and modificatfons exempt from countersignature, imple-
menting agencies should provide copies of the NRC recoupment summary worksheet
directly to DSAA Comptroller (FMD) and SAAC (FSRC).

9. Coordination of Letters of Offer and Acceptance (LOAs), Amendments,
Notices, and Letters of Intent (LOIs).

a. DoD Component Coordination, A1l LOAs and LOIs should indicate
a coordination by the comptrolier and tegal counsel of the appropriate DoD
component.

b. DSAA Coordination. DSAA coordination will be accomplished by
the Operations Directorate (DSAA-OPS) on all LOAs, amendments, notices, and
LOIs which require countersignature during the countersignature . process.
DSAA-OPS is responsible for obtaining all internal DSAA coordination and the
coordination of all appropriate 0SD staff elements. While DSAA coordination
occurs during the countersignature process, it is not synonymous therewith and
constitutes a separate function. The DSAA point of entry for coordination of
the aforementioned documents is the DSAA Comptroller (FMS Control Division).

10. Countersignature. A1l LOAs and LOIs require DSAA countersignature.
A11 amendments and notices except as specifically exempted in Chapter 8 also
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require countersignature. Note that no exemptions will apply to amendments or
notices which involve Congressional notification [Sec. 36(b)] or FMS credit,
MAP, or third country financing.

a. Procedures, Upon DOD component finalization of the foregoing
documents and in the case of Section 36(b) AECA Congressional notification
actions, five days prior to the expiration of the Congressional review period,
DOD components will forward to the DSAA-Comptroller (FMS Control Division) the
signed original and two copies of all documents for DSAA coordination and
countersignature. For documents involving FMS credit or MAP financing, the
signed original and three copies will be forwarded. The DSAA-Comptroller will
routinely forward all submissions to DSAA-OPS for coordination prior to
countersignature. The DSAA Comptroller will take action to process and enter
appropriate data extracts into the DSAA FMS data base.

b. Return to Preparing DoD Component. Subsequent to DSAA coordi-
nation and processing, the DSAA ComptrolTer will: countersign the document and
return the original copy to the originating DoD component for onward process-
ing to the prospective purchaser; forward a copy to the SAAC with the termi-
nation Tliability worksheet, nonrecurring cost recoupment worksheet, and
financial analysis, if applicable; and retain a copy in order to enter the
appropriate information into the DSAA FMS data base.

11. Incomplete Documentation. FMS transactions submitted for DSAA coun-
tersignature which do not include the proper documentation will be returned to
the preparing DoD component without countersignature. If the urgency of the
situation requires processing without waiting for the required documents, the
matter should be referred to the Director or Deputy, DSAA-OPS. DSAA-OPS,
following its review, will coordinate with the Comptroller. If approved, the
transaction will be processed and countersigned.

12. DD Form 1513 - Durationnof Of fer.,

a. Expiration Date on Offer - Standard. Each Letter of Offer (DD
Form 1513) wilTl incTude the date upon which the offer expires. DoD policy is
to allow the purchaser no more than sixty (60) days between the date of issue
of the Offer or Amendment and its expiration date. When the Letter of Offer
is forwarded to the DSAA, for coordination and/or countersignature, the date
of the Offer (Block 7) should be completed along with the signature and typed
the name and title of the DoD component authorized representative. Addition-
ally, Block 8 of the Offer should-contain an expiration date of 85 days after
the date placed in Block 7 of the Offer. This 85 day period permits a 60 day
review per1od for the country and a 25 day period for the administrative
processing required for counters1gnature and for DoD component issuance of the
LOA or Amendment to the purchaser.

b. Expiration Date on Offer - Exception. If a shorter expiration
period is required because of {1) the validity of contractor quotes comprising
the P&A information included on the Offer or Amendment, or (2) the time
sensitivity of any information included in the Offer, then the shorter expira-
~tion period should appear on the LOA, and a note placed on the Letter of Offer
which explains why the expiration period is Tess than 60 days. Offer expira-
tion dates in excess of 85 days require the DSAA approval.
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13. Acceptance of Offer. The purchaser should complete the acceptance
portion of the DD Form 1513, The form should be signed, dated, and the copies
forwarded to the MILDEP and one copy to the Security Assistance Accounting
Center (SAAC) along with any required initial deposit before the expiration
date Tisted on the offer.

a. Requests for Extension. Requests by the purchasers for exten-
sions to expiration dates will be honored only after a full review by the
preparing agency to insure that all data included in the Offer remains valid.
The foreign country or international organization should be advised of the new
expiration date via message from the preparing DoD component along with
authorization to make a pen and ink change to the expiration date listed on
the LOA or amendment. The SAAC and the DSAA should be provided an information
copy of the message. All concerned should be advised of the consequence of
extensions. Normally, the greater the period of time between offer and
acceptance the greater the likelihood of decreased accuracy of the P&A data
contained in the LOA.

b. Receipt and Recording of Acceptance. When the LOA is accepted,
distribution will be made in accordance with the instructions contained in the
LOA. In addition, the applicable MILDEP is responsible for furnishing a
signed copy to DSAA/Comptroller (Attn: Data Management Division).

c. SAO0 Notification of Acceptance or Rejection. Each Security
Assistance Organization (SA0) will immediately advise the DSAA-Comptroller,
the SAAC, and the MILDEP issuing the LOA by priority message when each LOA has
been accepted or rejected by the foreign country or international organiza-
tion. In those instances when the LOAs are processed by the foreign country
or international organization not served by SAQs, the LOA will have an anno-
tation requiring the signature authority to immediately notify the DSAA-

Comptroller, the SAAC, and the appropriate issuing organization by message

when the LOA is accepted by an authorized representative of the purchaser.
Each message must contain the date of acceptance. Within five calendar days
of acceptance or rejection of the offer, the DSAA, the SAAC, and the issuing
organization must be notified. If such notice is not received within ten
calendar days after the expiration date, the LOA, even though accepted, will
be automatically cancelled.

d. Pen-and-Ink Changes - DD Forms 1513 and 1513-1. Pen-and-ink
changes are modifications to a DD 1513 or DD 1I513-1 authorized by the issuing
DoD components prior to acceptance of the document. Pen-and-ink changes
should be avoided to the maximum extent possible. The change may be at the
request of the purchaser or at the initiative of the issuing DoD component.
[f the change authorizes any increase in scope or any revision of the terms of
sale or total costs, DSAA-Comptroller, FMS Control Division, must concur prior
to authorization. The issuing agency must authorize the pen-and-ink change by
message or letter to the purchaser with a copy to SAAC/FSR and DSAA-Comptrol-
ler, FMS Control Division. Extensive changes must be made by issuance of a
new or restated DD 1513 or DD 1513-1 (after acceptance of the basic case)
rather than by a pen-and-ink change. Copies of all DD 1513s and DD 1513-1s
(including revised termination liability worksheets, if applicable) that have
been modified by authorized pen-and-ink changes must be disseminated to the
required organizations (for example, SAAC).
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distribution will be made 1n accordance with the instructions contained in the
LOA. In addition, the applicable MILDEP is responsible for furn1shed a signed
copy to DSAA/Comptroller (ATTN:

DoD 5105.38-M

Receipt and Recording of Acceptance. When the LOA is accepted, *

Data Management Division).:

14, Addresses of Military Department Central Activities Respons1b1e for

FMS Transactions.

a.

C.

Armx:

Navx:

Air Force:

Department of the Army

U.S. Army Security Assistance Center
5001 Eisenhower Avenue

Alexandria VA 22333

Department of the Navy
Chief of Naval Operations (OP 63)
Washington DC 20350

Department of the Air Force
Director of Military Assistance

and Sales (AF/PRI)
Headquarters, U.S. Air Force
Washington DC . 20330
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W. BLOCK (27) TERMS. Enter appropriate terms of sale in accordance with the
guidance contained 1n Chapter 7, Section III, paragraph K. If an initial
deposit is required, this fact should be so stated and the amount of the
initial deposit entered in Block 28. In all cases where DoD direct or guaran-
teed FMS credit or MAP funding is used, insert the Fiscal Year of the FMS
credit or MAP program followed by the words FMS Credit or MAP as appropriate.
I[f the sales agreement is financed by a combination of sources, each term of
sale and the applicable amount will be cited.

X. BLOCK (28) AMOUNT OF INITIAL DEPOSIT. If by the terms of this LOA an
initial deposit 1s required and has been stated in Block (27), the dollar
amount in whole dollars of this initial deposit should be entered.

Y. BLOCKS (29) THROUGH (37). Leave blank. These blocks should be filled in
by the authorized representative of the purchasing government.

. NOTE THE FOLLOWING INFORMATION
BEFORE SUBMISSTON OF THIS NOTICE FOR COUNTERSIGNATURE

1. The DSAA Comptroller (FMS Control Division) is the point of entry

within DSAA for coordination and countersignature of LOAs, LOIs (and
amendments thereto), and notices to LOAs, In connection with the
countersignature process, DSAA coordination will be accomplished by DSAA-OPS.
See Chapter 7, Section II, Paragraphs C.9. and C.10.

2. Submit for countersignature to the FMS Control Division, DSAA/Compt
all DD Forms 1513 in original and 2 copies (one extra copy for credit cases).

3. Attach a Financial Annex to all DD Forms 1513 except FMSO I cases.

4, Before notifying the customer of a change to cost or scope prior to
acceptance, obtain approval from DSAA/OPS.

5. Attach a termination Tiability worksheet for each case of $7 million
or more and those which meet any other of the criterion in Chapter 7, Section
II, paragraph C.8.c.(2).

6. Attach a financial analysis worksheet for each Tine item in
accordance with Chapter 7, Section II, paragraph C.8.c.(1).

7. A1l DD Forms 1513 must be listed in the Letter of Request (LOR)
system for at least seven (7) days prior to countersignature. :

8. Letters of Offer reported under the Arms Export Control Act (AECA),
Section 36(b) will include below Block 11 the identifying DSAA Transmittal
Number used in the Statutory Congressional Notification (e.g., 83-15).

9. The name and telephone number of the MILDEP action officer responsi-
ble for the preparation of the DD Form 1513 should appear at the bottom of all
copies submitted to the DSAA for countersignature, excluding the original.

TABLE 7-1I-1, (Continued)
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TABLE 7-11-2
TRANSPORTATION INSTRUCTIONS, DD FORM 1513

A.  SALE OF MATERIEL

1. When all items on the Offer and Acceptance document (DD Form 1513)
require a single code in Blocks 19, 20, 33, and 34, the appropriate code as
determined below will be entered in the respective blocks of the DD Form 1513:

a. Block (19) Offer Release Code. " Enter one of the following
codes opposite each materiel Tine 1tem, as applicable:

Code Explanation
A Freight and parcel post shipments will be released auto-

matically by the shipping activity without advance notice
(Notice of Availability).

Y Advance notice is required before release of shipment, but
shipment can be released automatically if release instruc-
tions are not received by shipping activity within 15
calendar days. Parcel post shipments will be automatical-
1y released.

/A Advance notice is required, before release of shipment,
Shipping activity will follow-up on the notice of avail-
ability until release instructions are furnished. Parcel
post. shipments will be automatically released.

X - The U.S. Service and country representative have agreed
that the:

- U.S. Service will sponsor the shipment to a country
address. Under this agreement Block (34) (Freight
Forwarder Code) must contain "X" and a customer-
within-country (CC) Code must be entered in Block
(33) (MARK FOR Code). The Military Assistance Pro-
gram Address Directory (MAPAD) must contain the CC
Code and addresses for each type of address required,
i.e., parcel post, freight, documentation.

- Shipments are to be made to an assembly point or
staging area as indicated by clear test instructions
on exception requisitions. Under this agreement
Block (34) must contain Code "W". A MARK FOR Code
may be entered in Block (33) and the MAPAD must con-
tain the MARK FOR Code if the MARK FOR Address is to
be used on the sh1pment to the assembly point or
staging area.

TABLE /-1T-Z." Transportation Tnstructions, DD Form 1513.
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TABLE 7-II-3

ADDITIONAL TERMS AND CONDITIONS
ATRCRAFT

A, The U.S. Government will provide for movement of aircraft to point of
delivery specified on the reverse of the DD Form 1513.

B. In order to carry out the purpose of this agreement, the U.S. Government
will accept title to the aircraft from the contractor, and title to the
aircraft will remain with the U.S. Government until arrival at the point of
delivery, at which time title passes to the purchaser.

C. The aircraft will be marked with appropriate U.S. Government markings.
The purchaser is 1iable for the cost of placing such markings on the aircraft
and is responsible for removing such markings upon passage of title to the
purchaser.

D. The U.S. Government will nbt be subject to or held liable for any import
fees, duties, or other charges levied by the purchaser.

E. Date of delivery to destination will be contingent upon the receipt of

necessary overflight and other clearances.

F.  The purchaser is liable for all enroute costs including, but not limited
to, any maintenance required to insure that the aircraft are in a safe condi-
tion, in accordance with current U.S. Government regulations, prior to flight.

.G. It 1is agreed that there will norma11y be no USG/purchaser splits in

crews. Any USG/Purchaser split in crew composition must be approved by
based upon a request submitted by the Purchaser setting forth

the reasons for the request, the desired crew composition, and the aircraft
qualifications of proposed crew members of the Purchaser. If split crews are
used, the aircraft commander must be an officer of the USG who will have
command and control over the aircraft. If more than one aircraft is being
ferried, the designated flight leader will be an officer of the USG and w111
have command and control over all aircraft.

TABLE 7-11-3. Additional Terms and Conditions -- Aircraft.
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TABLE 7-11-4

ADDITIONAL CONDITIONS
AIRCRAFT FERRYING (PURCHASER-OWNED)

A. The U.S. Government will provide for movement of aircraft to point of
delivery specified on the reverse of the DD Form 1513,

B. In order to carry out the purpose of this agreement, the purchaser grants
the U.S. Government possession of the aircraft. The title to the aircraft
will remain with the purchaser.

C. The aircraft will be marked with appropriate U.S. Government markings.
The purchaser is liable for the cost of placing such markings on the aircraft
and is responsible for removing such markings.

D. The U.S; Government will not be subject to or held liable for any import
fees, duties, or other charges levied by the purchaser.

E. Date of delivery to destination will be contingent upon the receipt of
necessary overflight and other clearances.

F. The purchaser is liable for all enroute costs, including but not limited
to, any maintenance required to insure that the aircraft are in a safe condi-
tion, in accordance with current U.S. Government regulations, prior to flight.

G. It 1is agreed that there will normally be no USG/purchaser splits in
crews. Any USG/Purchaser split in crew composition must be approved by
based upon a request submitted by the Purchaser setting forth
the reasons for the request, the desired crew composition, and the aircraft
qualifications of proposed crew members of the Purchaser. If split crews are
used, the aircraft commander must be an officer of. the USG who will have
command and control over the aircraft. If more than one aircraft is being
ferried, the designated flight leader will be an officer of the USG and will
have command and control over all aircraft.

TABLE /-T1-4, Additional Conditions -- Aircraft Ferrying (Purchaser-Owned). ‘
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C. EXPORT OF DATA

1. The Contractor or subcontractor shall not be required to deliver to
the Government of  (country) nor to any person or entity not a citizen of
the United States of America, any technical data produced or utilized under
this Program until the Country has been furnished with evidence acceptable to
it that such delivery of the data is (1) approved by the Office of Munitions
Control of the U.S. State Department pursuant to the International Traffic in
Arms Regulations of that Agency, or (2) approval is not required.

D.  CURRENCY REVALUATION

1. The financial procedures in this Program are based on the principle
that neither the United States nor any U.S. or foreign subcontractors shall
realize financial benefit nor incur financial loss by reason of fluctuation in
the official rate of currency exchange or currency revaluation. For the
purpose of this Program, a currency revaluation is defined as a change in the
official rate of exchange between the U.S. dollar and the (country currency)
which occurs as a direct result of sovereign decree.

2. If a currency revaluation, or a fluctuation in the exchange rate
results in a financial gain or loss to the Contractors, the price of the
contract(s) shall be adjusted upward or downward. Such adjustment in contract
price shall be negotiated based upon a proposal submitted by the Contractor.

3. (country) currency required by the Contractor for non-United
States expenditures 1n the performance of this Program will be purchased by
the Contractor from the GO .

E. TAXES, DUTIES AND CHARGES FOR DOING BUSINESS

1. It is agreed that the contract implementing this LOA will include
the clause entitled "Taxes, Duties, and Charges for Doing Business (1977 JAN)"
set forth  in DAR Section 7-103.10(d).

2. The GO further agrees with respect to the (company) (herein-
after referred to as "the Contractor):

a. All property, materiel, equipment, household furniture, appli-
ances and supplies imported into (country) by the Contractor or its
subcontractors exclusively for use 1n support of the Contractor and its
personnel and consigned and marked, as required or approved by the U.S.
Government shall be exempt from import and export duties, taxes, licenses,
excises, imposts, and any other identifiable charges. Duty-free import of
major appliances for personnel support shall be Timited to one (1) each:
stove, refrigerator, freezer, washing machine, clothes dryer, and two (2) each
tejevisions per family, plus a reasonable number of spare and replacement
major appliances for use as maintenance requirements dictate. Any of the
foregoing which does not become a part of the completed work or otherwise
consumed, may at the Contractor's discretion, be removed from (country) or
disposed of in  (country) free of any restrictions or claims which may

TABLE 7-11-6. (Continued)

7-69 Change No. 6, 1 March 1986



DoD 5105.38-M

arise by reasons of such removal or disposal, except that any applicable
custom duty, tax or charges will be paid in the event of sale or disposal in
(countrﬁz to a purchaser other than an agency of the GO or other person
entitled to duty-free importation. The Contractor shall maintain any inven-
tory control and accounting system adequate to reflect the usage and disposi-
tion of all Contractor-owned property which has entered (country) duty-
free under this contract. ‘

b. The GO , its agencies, and political subdivisions shall levy
no taxes or fees (including taxes on individual or corporate income or pro-
perty, customs or import duties and other taxes on employee personal household
goods, supplies and personal effects imported into  (country) for personal
use) on the Contractor, its subcontractors, the employees of either and the
dependents of such employees. Duty-free entry of employee/dependent personal
household goods, supplies or personal effects shall be limited to (1) the
shipment of personal household goods, supplies and personal effects identified
by  (company) as the employees' initial shipment; (2) the personal house-
hold goods, supplies and personal effects shipped or carried by an employee or
his dependents when returning from leave or duty outside (country) to the
extent such items are allowed duty-free entry under the GO customs laws in
effect on 1 June 1977; and (3) the shipment of an additfonal 100 pounds per
family member of personal household goods, supplies and personal effects
identified by (company) as the employees' employment extension shipment.
Duty-free import of major appliances for personnel support is limited to those
items described above and imported in the name of the Contractor. In their
individual capacity, contractor employees are not authorized duty-free import
of major appliances or automobiles. Furthermore, this tax exclusion does not
apply to the GO taxes levied on the purchase of personal household goods,
supplies or personal effects or automobiles in the country of (country? by
the employees of the Contractor or employees of its subcontractors. This
paragraph does not apply to  (country) employees of the Contractor or

(country) subcontractors or their employees.

3. If, notwithstanding the above agreements, taxes, duties, or similar
charges are imposed by the GO under the excepted circumstances described
above, costs thereby incurred by the Contractor shall serve to increase the
contract price and will be reimbursed to the Contractor at cost, including
applicable overhead and G and A, but excluding profit, out of national funds
(not FMS Credit or MAP funds) to be provided by the GO under this LOA.

4, The GO agrees that the appropriate agency of the GO - will
implement any policy guidance necessitated by this provision,

F.  LIMITATION OF CONTRACTOR LIABILITY

1. Thé GO agrees, with respect to the Contractor:

a. To waive any or all claims which it has or may have against the
Contractor, its agents, officers, and employees, for damage, loss or destruc-
tion of property, or for injury to or death of persons, arising out of the
Contractor's participation in this Program in the absence of gross negligence
or willful misconduct on the part of the Contractor, its agents or employees.

TABLE /-11-6. (Continued)
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tuition rates billed to purchasers. Asset use charges of DoD services are to
be included as part of the cost of performing the service.

H.  REPLACEMENT PRICE FOR SECONDARY ITEMS,

1. Criteria for Charging Such Costs. The stock list price of procure-
ment funded secondary items furnished from inventory will be increased by a
surcharge published by the ASD(C). The surcharge will be included in the
item's price and covers the increased costs, anticipated due to inflation, of
replacing the item from procurement sources. The inflation factor will not be
arbitrarily applied to the price of major items sold from inventories.
Rgp1acement prices for major items will be computed in accordance with DoD
7290.3-M,

2. DD Form 1513 Presentation. Most such items will be provided against
"dollar lines" form blanket order FMS cases, etc. The dollar values offered
in LOA should be in sufficient amounts to cover appropriate replacement
pricing for secondary items.

3. Mijlitary Department Delivery Reporting. MILDEP Delivery reports
will reflect the 1item selling price as a single price combining stock list
price plus the ASD(C) published surcharge amount. SAAC will submit billings
to countries in the price reported by the MILDEPs. o

4, Applicability. This dinstruction does not apply to stock fund
pricing, but only to central procurement secondary items provided from DoD
inventories. As indicated in DoD 7290.3-M, all CLSSA (FMSO II) shipments will
be priced at standard price.

I.  FINANCIAL ADMINISTRATION OF FMS CREDIT PROGRAM.

1. The FMS credit appropriation and loans guaranteed by DoD provide two
sources of initial funding of FMS or direct commercial sales. Annual require-
ments are defended before Congress by 0SD/DSAA. The appropriation is adminis-
tered by DSAA., Customer payments of principal and interest on the amounts
loaned :are based upon the terms of individual credit agreements. Specific
details on FMS credit management are included in Chapter 9.

J.  PREPARATION AND IMPLEMENTATION OF DD FORM 1513, LETTERS OF OFFER AND

ACCEPTANCE (LOAs). MILDEPs and other implementing agencies are responsible
for preparing LOAs and for establishing estimated price and availability of
defense articles, defense services, and design and construction services
offered for sale thereon; developing payment schedules; preparing and provid-
ing any required accompanying data, e.g., Financial Analysis, Termination
Liability Worksheets, etc.; and initiating and processing such amendments or
modifications as may be appropriate. Implementing agencies are responsible
for negotiating terms of sale for cash sales, in accordance with policy guid-
ance provided by DSAA., They are responsible for establishing management sys-
tems necessary to insure prompt implementation of FMS agreements upon receipt
of obligational authority from the SAAC, including those systems required to
finance, account, and report accomplishment for each individual case. All
LOAs and LOIs, as well as amendments and modifications (except those specifi-
cally exempted in Chapter 8) will be submitted to the DSAA Comptroller (FMS
Control D1v1s1on) for coordination and countersignature prior to submission to
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the country. This procedure does not satisfy DSAA requirements for approval
or coordination prior to LOA or related document formulation.

K. TERMS OF SALE AND TYPE OF ASSISTANCE CODES (REFER ALSO TO TABLE 7-I11I-1).

1. General.

a. Applicable Sections of FAA and AECA. An LOA for a sale of
defense articles, defense services, or design and construction services may
involve Section 503(a)(3) of the Foreign Assistance Act (MAP Merger) and/or
one or more of the following sections of the AECA.

--  Section 21. Sale from DoD stocks (includes defense articles and
services of DoD personnel except those services provided under
Section 29).

-- Section 22. Sale from DoD procurement (includes defense articles
and services of DoD contractor personnel except those services pro-
vided under Section 29.).

-- Section 23. DoD direct credit extended to a purchaser to finance a
sale from DoD stocks or DoD procurement.

-~ Section 24. DoD guaranteed credit extended to a purchaser to
finance a sale from DoD stocks or DoD procurement,

-- Section 29. Sale of design and construction services from DoD
stocks or procurement.

b. Use of Terms of Sale on LOAs. Terms of Sale indicate when
payments are required and whether the agreement is to be financed on a cash,
FMS credit (loan} or MAP funding basis. The implementing agency enters the
appropriate Terms of Sale as specified by paragraph 3. below in the "Terms"
block (27) of the LOA. 1If an LOA involves more than one of these terms, the
implementing agency will cite on the LOA all of the applicable terms and
(except for FMSO I, and Cash with Acceptance) insert the following: "Payment
will be in accordance with the provisions of the Financial Annex subject to
paragraph B.3.f. of Annex A."

c. Use of Type of Assistance Codes on LOAs. The implementing
agency will cite Type of Assistance codes, as specified in paragraph 4.
be1ow, in the "Availability and Remarks" block (18) of the LOA for each line
item in the case.

2. Initial Deposits (Refer also to Table 7-111-1),

a. Determining Initial Deposit. The terms of sale and projected
date of delivery or performance of services determine the requirement for
initial deposit. If delivery of the defense article or service is within 90
days of an LOA acceptance, the purchaser must pay the full amount with accep-
tance or as demanded by DoD in advance of performance. Cash with acceptance
is required when total performance is anticipated shortly after acceptance and
before a billing for incremental deposits can be rendered and collected. Most
sales of defense articles, defense services, and design and construction
services require an initial deposit and incremental payments by the purchaser
Historically, such sales were referred to as "dependable undertaking." By

7-88 Change No. 6, 1 March 1986




DoD 5105.38-M

law, however, only sales from procurement sources (Section 22 or Section 29 of
the AECA) are dependable undertakings -- sales from DoD stocks require terms
of sale of either "Cash with Acceptance" or "Cash prior to Delivery."

b. Payment of Initial Deposits. To accept an LOA, the purchaser
may be required to make an initial deposit equal to a portion or all of the
estimated value of the FMS agreement. The amount of the initial deposit will
be as specified on the LOA and computed in accordance with paragraph c. below,
except for FMSO I Agreements. DoD 7290.3-M provides special guidance for
computing initial deposits for FMSO I. Where an initial deposit is required,
the purchaser is responsible for forwarding payment to SAAC by check or wire
transfer at the time of and as an integral part of accepting the DD Form 1513,
In the absence of such payment, there is no binding agreement that can be
implemented. If the purchaser has excess funds in his FMS Trust Fund Holding
Account, he may request use of these funds to pay initial deposit require-
ments. For that portion of the value of the FMS agreement for which the
purchaser need not make an initial deposit, the SAAC will bill the purchaser
as required. For those purchasers not authorized direct arrangements for
dependahle undertaking (and, accordingly, are not listed in Table 7-111-2),
terms of sale on a cash sale from procurement will be "Cash with Acceptance,"
unless DSAA has provided approval for other financing terms.

~¢. Computation of Initial Deposit. Except for FMSO I, the imple-
menting agency will compute the 1initial deposit as follows: The initial
deposit must be sufficient to .cover the potential charges to- be incurred
(e.g., contractor progress payments, contractor holdbacks, potential termina-
tion charges, deliveries from DoD inventories, etc.) from the expiration date
of the offer set forth in the LOA through the day immediately preceding the
calendar quarter to which the first bill applies. New FMS agreements can
enter the billing system at the SAAC during a particular calendar quarter
through the tenth day of the last month of that quarter. A bill is issued as
of the close of business of that quarter with payment due 75 days later. The
bill covers all costs incurred as of the date of the bill plus anticipated
costs through the quarter following the payment due date. Therefore, if the
agency anticipates that an LOA will be accepted by the purchaser and will be
received by SAAC before the tenth day of the last month of the quarter, the
implementing agency should require an initial deposit to cover only the
estimated payments due through the end of the first full calendar quarter
following the acceptance of the agreement. To illustrate, a new agreement
with an expiration date of between 11 September through 10 December would
first appear on the billing statement as of 31 December. The 31 December
statement would request payment on 15 March for costs estimated to be incurred
during the period 1 April through 30 June. Therefore, the initial deposit
should cover only the estimated payments due from date of acceptance through
31 March. However, if the SAAC does not receive a new agreement until 11
December, the agreement would first appear on the billing statement as of 31
March. This 31 March statement would request payment on 15 June for costs
estimated to be incurred during the period 1 July - 30 September, In this
case, the initial deposit should cover all estimated payments due from date of
acceptance through 30 June. The payment schedule set forth in a Financial
Annex will be based on the foregoing and reflect the date that payment is due.
Other than initial deposits, payment due dates are 15 March, 15 June, 15
September, and 15 December. An example is as follows:
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Offer Expiration Date: 15 December

Initial Deposit: Costs to be incurred
from date of acceptance through 30 June

First Forecast Quarter in Payment Schedule:
1 July thru 30 September

"As of Date" of Billing: 31 March

Approximate Mailing of Billing: 15 April

Payment Due: 15 June

(1) Detail guidance for determining initial deposits and pre-
paration of payment schedules is given in DoD 7290.3-M, Chapter 4. Figure
7-111-1 summarizes the above dates as viewed by the SAAC as the responsible
authority for assuring the adequacy of cash deposits from FMS purchasers.

3. Terms of Sale, Terms of Sale and related statements to be used on
LOAs are as follows:

a. Terms.

(1) "Cash with Acceptance." This term applies when the ini-
tial cash deposit equals the amount in the "Estimated total Costs" block of
the LOA. Paragraph B.3.a. of Annex A of the LOA defines this term. This term
will also be used for FMSO I even though the initial deposit is less than
"Estimated Total Costs."

(2) "Cash Prior to Delivery." Under this term, the U.S.
Government collects cash 1n advance of delivery of defense articles and
rendering of defense services and design and construction services from DoD
resources. Section 21(b) and Section 29 of the AECA apply. Paragraph B.3.b.
of Annex A of the LOA defines this term.

(3) "Dependable Undertaking." Under this term, the U.S.
Government collects cash 1n advance of procurement contract payment require-
ments. Section 22 and Section 29 of the AECA apply. Paragraph B.3.c. of
Annex A of the LOA defines this term. If Section 22(b) is applicable based on
Presidential action (i.e., payment due 120 days after delivery), add "with 120
days payment after delivery." The countries identified in Table 7-11I-2 are
authorized to make direct arrangements with the cognizant DoD component for
purchases under a dependable undertaking transaction.

(4) "Payment on Delivery.," Under this term, the U.S. Govern-
ment issues bills to the purchaser at the time of delivery of defense articles
or rendering of defense services from DoD resources. The first sentence of
Section 21(d) of the AECA applies. Paragraph B.3.d. of Annex A of the LOA
defines this term. The implementing agency may use this term only pursuant to
a written statutory determination by the Director, DSAA, who must find it in
the national interest to do so. If the last sentence of Section 21(d), of the
AECA is applicable, based on Presidential action, modify to read "Payment 120
days after Delivery."

(5) "FY (insert two digit fiscal year of FMS Credit program)

FMS Credit." This term applies to payment for a Foreign Military Sale 1n

whole or in part with FMS loan funds, extended or guaranteed by DOD under
Sections 23 and 24 of the AECA or under other legislation. Paragraph B.3e of
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Annex A of the LOA defines this term. The implementing agency will determine
initial deposit requirements in the same manner as in Paragraph 3.a(3), above.
The purchaser may then request the drawdown of FMS loan funds in payment of
the initial deposit and subsequent payments (if any) in accordance with the
Financial Annex. If the sales agreement is to be financed only in part with
FMS credit funds, the implementing agency will also cite in the "Terms" block
(27) of the LOA the appropriate other Terms of Sale and the amounts applicable
to each type of financing.

(6) "FY (insert two digit fiscal year of MAP program) MAP
Merger." This term appiies to payment for a Foreign MiTitary Sale in whole or
in part with Military Assistance Program (MAP) funds, authorized for transfer
to the FMS trust fund for merger with country trust fund deposits. If the
sales agreement is to be financed only in part with MAP funds, the implement-
ing agency will also cite the appropriate other terms and the amounts applica-
ble to each in the LOA,

b. Related Information.

(1) If more than one of the above Terms of Sale apply to a
particular LOA, the implementing agency will cite all of the appropriate Terms
of Sale on the LOA. No attempt should be made to break out the estimated
costs of each or some line items, except where FMS Credit or MAP funds are
cited in which case a dollar breakout will be shown. Applicable Tine items
for credit will be coded "TAZ." Mixed line items will show "TAZ" and other
appropr1ate "TA" code. (See Paragraph 4 below.)

(2) 1In addition to the applicable Terms of Sale, the 1mp1e-
menting agency will enter the following statement in the "Terms" block of the
LOA: "Payment will be in accordance with the provisions of the Financial
Annex subject to paragraph B.3.f. of Annex A." However, this statement does
not apply to Cash with Acceptance and FMSO I cases. If the purchaser is not
authorized a Dependable Undertaking for Section 22 or Section 29 sales, the
Term of Sale will be "Cash with Acceptance," unless specific DSAA approval is
obtained. A Financial Annex is required for all LOAs except FMSO I agree-
Xents. Paragraph M.1.d., this section sets forth instructions for Financial

nnexes.

4, Type of Assistance‘(TA),Codes.

a. Codes Identified.

- Code 3: Sec 21 (b), AECA; Source of Supply "S", "R", "E".

- Code 4: Mixed Sec 21( Y, 22(a), or Sec 29 AECA or source
undetermined; Source of Supply "X".

- Code 5: Sec 22(a), AECA; Source of Supply "P".

- Code 6: Sec 21(d), AECA; Payment on Delivery; Source of
Supp'ly nsu’ uRll, nEW,

- Code 7: Sec 22(b), AECA; Dependable Undertaking with 120
days payment after delivery; Source of Supply "P".

- Code 8: Sec 21(d), AECA; Stock sales with 120 day payment
Source of Supply "S", "R", "E".

- Code M: Sec 503(a)(3) Foreign Assistance Act, MAP Merger.

- Code U: FMSO I, Source of Supply "P".

- Code V: FMSO II, Source of Supply "P".

- Code Z: Sec 23 or 24, AECA; FMS Credit.
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b. Use with Source of Supply Codes. The type of assistance code
may be interchanged when used in the "Availability and Remarks" block of the
LOA. Example: TA3, TAZ. The Source of Supply codes shown in paragraph 3,
Explanatory Notes, Annex A, to the LOA, must be determined and indicated
independently of TA codes. For example, the source of supply coding for FMSO
IT should be "P(*)" and the TA code for FMSO II should be "TAV" with both
designations being shown in the "Availability and Remarks" block of the LOA,

L.  MULTIPLE SOURCES OF FINANCING.

1. Reasons for Use,

a. Inadequate Credit/MAP Funds. A purchasing nation may find,
when procuring high-dollar-value, long-lTead-time. items, that the amount of
credit/MAP funds currently available for such procurement is inadequate to
finance the entire purchase. Therefore, since credit/MAP funds which are not
yet available to the purchaser may not be cited on the LOA, that portion not
covered by credit/MAP financing must be reflected as "cash" on the LOA. As
additional credit/MAP funds become available to the purchaser, it may then
request the military department to amend the LOA to convert the cash portion
to credit/MAP to the extent that such financing is available.

b. Inadequate Cash. A purchasing nation may accept an LOA which
cites "cash" as the method of payment, only to find at some later date that
its national funds are inadequate to pay subsequent billings from SAAC. In
such an instance, the purchaser may request the military department to amend
the LOA to cite credit/MAP funds, if available, to finance the remaining
payments,

M.  FINANCIAL CONTROL OF FMS AGREEMENTS,

1. Accuracy of Pricing and Payment Schedules.

a. Need for Accuracy. Historically, a major area of purchaser
concern has been the rapid change in pricing and financial commitments after
acceptance of FMS agreements. Purchasers are concerned that the amounts they
are required to pay on the DD Form 645, FMS Billing Statements, often differ
significantly from the amounts estimated in the LOAs and related payment
schedules. Inaccurate payment schedules hamper financial planning on the part
of purchasers and, as a result, they must obtain emergency funds from (or must
return monies to) their parliamentary bodies.

b. Effect of Inaccuracies on Customers. Since purchasing govern-
ments typically have budgetary practices that are as involved as our own,
emergency funding may not be available in time to avoid penalty interest
assessments on delinquent FMS debts. Interest charges for late payments are
especially difficult for DoD to explain when the cause for delinquency is
attributable to inaccurate pricing and inflated payment schedules provided to
the purchasers by DoD . '

c. Policies for Pricing. The policies for pricing defense arci-
cles and services are set forth in DoD 7290.3-M. Each DoD component must
strictly adhere to the policies prescribed. To assist in the pricing of FMS
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agreements, Paragraph C.8.c.(1), Section II of this Manual, provides a system-
atic application of pricing policies to develop a "Financial Analysis." Use
of this guidance should minimize subsequent revisions of price caused by
erroneous cost elements or incomplete adherence to pricing policy.

d. Financial Annex to the DD Form 1513. To improve the quality of
payment schedules attached to LOAs, Paragraph M.2, this section, provides
criteria for payment schedule preparation. The financial® annex payment
schedule provides the purchaser with a reference to his financial commitment.
A sample of the Financial Annex is shown at Figure 7-111-3, ’

(1) Payment Schedule, The payment schedule should project
quarterly payments due as of the 15th day of the last month of each calendar
quarter. Each deposit amount should be sufficient to cover all costs and
contingencies anticipated to be incurred on the purchaser's behalf during the
succeeding quarter, plus a reserve to cover termination liability (for sales
from procurement). Specifically, the deposits should provide for incremental
payment of materiel, services, administrative charges, accessorial charges,
contractor holdback, termination 1liability, nonrecurring cost recoupment
charges, asset use, and any other applicable contingency or add-on costs.

(2) Revisions to Payment Schedules. Implementing agencies
will revise LOA payment schedules as necessary. A new payment schedule should
be furnished whenever a substantive change in payment requirements is evident.
Obviously, this condition varies by country and case. As a minimum, a DD Form
1513-2 providing a new payment schedule is required when costs are anticipated
to-vary (increase or decrease) from the existing payment schedule by more than
$500,000 or 10%, whichever is greater, during any 12 month period. This
threshold should be reduced when the purchaser's FMS program is relatively
small. Implementing agencies should establish procedures to insure that
payment schedules on cases valued at $7 million or more are reviewed against
actual financial requirements at least once annually.

2. Preparation of Payment Schedules.

a. General. The preparation of payment schedules require budget-
ary estimates under conditions of inflationary uncertainty and uncertainty as
to the specific dates when: purchasers will accept and return the LOA for
implementation; requisitions for items will be initiated; contracts will be
let; progress payments must be made to contractors; deliveries of items,
particularly spare parts and support equipment, will occur; and personnel
costs will be incurred.

b. Criteria. Actual outlays therefore, can be expected to vary
from initial payment schedules. This does not negate, however, the require-
ment to develop a payment schedule for each case. In general, payment sched-
ules will include estimates of outlays for sales from DoD stocks, sales from
procurement, DoD services and training, administrative charges, accessorial
and transportation charges. The paragraphs that follow provide criteria for
developing payment schedules in anticipation of these costs:

(1) Timing and Amount of Payments. All payment dates on
Financial Annexes other than initial deposits should be 15 days before the end
of each calendar year quarter (e.g., 15 December, 15 March, 15 June, 15
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September). Payment amounts should equal the anticipated outlays for the next
90 days after payment date. The timing and amounts of claims for payment will
coincide with existing FMS billing. procedures as described in DoD 7290,3-M,
The payment schedule should specify the initial deposit required at the time
of case acceptance. The amount of initial deposit must be sufficient to cover
outlays/deliveries anticipated until the flrst fo11ow -on payment is scheduled
for receipt. , .

(2) Uncertain Date of Acceptance. When the exact date a
purchaser will accept an LOA 1s uncertain, "and a payment is needed a specific
number of days after that acceptance, assume that the purchaser will accept
the LOA 60 days after it 1is offered, and specify the first payment date
accordingly. :

(3) Materiel from Stock. The schedule for payments related to
materiel to be sold from stock will be based on estimated deliveries during
each 90 day period as cited above. The basis of forecasting anticipated
delivery will be the use of historical ‘delivery information of specific
generic codes. and other materiel categories and should be supported by an
analysis showing the means of forecasting.

(4) Materiel from Procurement. Payment schedules for materiel
obtained through procurement requiring progress payments to the contractors
will be estimated based on historical cost curves. These curves should be
systematically developed for all major DoD weapon systems and should be
reviewed periodically for validity. Payment schedules should include both the
estimated disbursements to contractors as well as appropriate contract hold-
back percentage.

(5) Concurrent Spére Parts., For case lines involving concur-
rent spare parts, estimate dolfar deliveries consistent with the delivery of
the end items being supported.:

(6) Purchaser-Initiated Requisitions. For cases 1involving
purchaser-initiated requisitions (i.e., open-end or blanket order cases
expressed in dollars) over a one-year period, phase payments quarterly for
one-fourth of the estimated case value. The first payment should be scheduled
90 days after the estimated date of case acceptance and initial deposit.

(7) Personnel Services. For cases 1involving personal ser-
vices, develop a monthly phasing based upon the scheduled dates and elements
of cost of the services being provided.

(8) Training Cases. For training cases involving foreign
student entry into courses, schedule the payment in consonance with known or
estimated entry into the training courses involved. Open-end or blanket order
;raining cases will require an initial deposit of 25% when the case exceeds

25,000, S

(9) Royalties or Pro-Rata Nonrecurring Cost Charges. For
cases involving royaTt1es or pro-rata nonrecurring costs or asset use charges,
schedule the payment in consonance with production schedu]es of the end item
for which the payment is being collected.
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(10) Administrative and Accessorial Charges. Schedule adminis-
trative and accessorial costs In consonance with payment schedules -for the
primary items or services being provided under the case. However, one percent
of the administrative fee will normally be required with acceptance of the
LOA. '

3. Budgetary Authority for FMS Orders. To protect the integrity of the
FMS purchaser's financial commitment and to ensure proper accounting for
fiscal resources of the DoD components, the DoD uses a series of uniform,
DoD-wide budgetary controls for FMS agreements. Budgetary control of an FMS
agreement begins after acceptance of the sales offer by the purchaser. The
purchaser forwards three signed copies of the accepted agreement to the SAAC
together with any required initial deposit. If the terms of sale have been
observed by the purchaser, the SAAC records acceptance of the LOA and releases
to the appropriate DoD agency specific values of obligational authority. The
DoD agency must then account for, control, and report all obligations incurred
against the authority received. The essence of the budgetary control system is
the "FMS Planning Directive" (DD Form 2061) and the "Request and Approval of
FMS Obligational Authority" (DD Form 2060). Each of these documents form a
building block of fiscal data in support of the "FMS Status of Budget Execu-
tion Report" (DD Form 1176). Specific detailed controls for use of these
forms for FMS sales are prescribed in DoD 7290,.3-M.

4, Collection of FMS Payments.

a. Trust Fund Accounts. The AECA requires FMS monies to be
collected in advance of delivery, service performance, or contractual progress
payments., The SAAC performs accounting operations for these monies from two
parent FMS trust fund accounts: (1) 978242, (Deposits, Advances, Foreign
Military Sales, Defense) and (2) 97-11X8242, (Advances, Foreign Military
Sales, Executive, Defense). The 978242 account is used for "receipt" of
payments from customers for FMS sales. Account 97-11X8242 is for "disburse-
ments" made to suppliers on behalf of the FMS purchasers.

b. Integrity of Payment Identification. Cash collections into the
FMS Trust Fund are the result of initial deposits at acceptance or are based
on requests for funds (billings) prepared by the SAAC. Each deposit made is
recorded to the appropriate FMS case accepted by ‘the purchaser. If the
deposit is not identifiable at time of payment it is recorded in the FMS
customers' "Holding Account" pending identification. Throughout the life of
the FMS case, the integrity of case-level accounting for deposits will be
maintained by the SAAC. ;

c. Holding Accounts. Cash payments often are received cumula-
tively which are in excess of the final value of a particular case. With
purchaser approval, these surplus funds can be transferred into a Trust Fund
"Holding Account" similar to a pseudo-case. Monies on deposit in the holding
account are available to the purchaser for application to other FMS cases.
However, upon purchaser demand these overpayments will be refunded provided
there are no collection delinquencies for other FMS cases for that purchaser.

d. Payment Office. All péyments, whether cash or credit, must be
made to the Security Assistance Accounting Center, Denver, Colorado, 80279,
for deposit to the FMS Trust Fund account for the purchaser. A1l payments
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should identify the specific reason for the payment. SAAC is responsible for
billing and follow-up collection action for indebtedness incurred by FMS
customers on FMS cases. Implementing agencies will not make requests to FMS
customers for payments on FMS cases, but will refer collection problems to the
SAAC for appropriate action.

e. Movement of Customer Funds, SAAC takes action on requests for
movement of funds to and Trom holding accounts or between cases only when such
requests are properly channeled through the FMS customer's designated repre-
sentative or as directed in a memorandum of agreement between SAAC and the FMS
customer regarding the use of holding accounts and transfer of funds. The use
of notes or other references in LOA documents (1513, 1513-1, or 1513-2) con-
cerning transfers or refunds of FMS customer funds is not authorized.

f. Initial Deposit Follow-up. When SAAC receives a customer-
signed LOA (DD Form 1b513) or amendment (DD Form 1513-1) that is not accom-
panied by a required initial deposit, SAAC will initiate follow-up action on
the tenth working day following receipt of the signed LOA.

(1) SAAC will notify the in-country security assistance or-
ganization (e.g., MAAG, ODC, MILGP, DAO, etc.), the customer organization
responsible for payment, and the U.S. implementing agency case manager that
the initial deposit has not been received. This notification will state that
implementation of the LOA or amendment is being held in abeyance pending re-
ceipt of the initial deposit.

(2) Based on circumstances applicable to the case, including
the continued validity of the P&A data supporting the case, the case manager
will determine whether to extend the offer expiration date for a longer period
pending receipt of the initial deposit. The implementing agency will issue a
letter or message extending the offer expiration date or notifying SAAC, SAO,
and DSAA that the offer cannot be extended beyond its current expiration date.

(3) If the expiration date cannot be extended, or if the
extended date expires without receipt of the initial deposit, SAAC will obtain
DSAA-COMPT-FMD concurrence to cancel the case. A new LOA will be required if
the customer's requirement is still valid.

(4) These procedures do not apply to offers where SAAC has
been notified that the initial deposit is in the hands of another USG agency
(e.g., IA, SAO, Embassy), that a courtesy deposit has been made on SAAC's
behalf, that funds have been wire transferred (with transaction number), or
where the LOA is financed by Military Assistance Program or FMS credit funds.

5. Disbursement Authority for FMS Agreements.

a. Case-Level Accounting. FMS monies collected in advance of
delivery, service performance, or contractual progress payments are available
for reimbursement to U.S. appropriations or direct-cite payment to U.S. pro-
ducers, Although these disbursements are controlled on an FMS country basis,
accounting for FMS transactions is on an individual case basis. In other
words, country cash deposits may be disbursed for the financial requirements
associated with any of that country's cases with its consent, expressed or
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implied, but the integrity of deposit and disbursement accounting for indi-
vidual cases will be maintained.

b. Disbursement Authorities. The total DoD disbursement authority
for each FMS purchaser 1s equal to the amount of undisbursed monies on deposit
for the purchaser in the FMS Trust Fund. Any subdivision of this authority
must be requested by the DoD components. Based on the amount of a request and
of available monies, the SAAC will formally release advice of disbursement
authority in a specified amount at FMS country Tlevel to the DoD component,
The DoD component must exercise prudent control to ensure the disbursement
limitation is not exceeded when paying contractors or reimbursing U.S. appro-
priations.

6. Accounting for Contractual Progress Payments.

a. Incremental Payments. Most of the materiel furnished on FMS
orders is procured by the Dol on behalf of FMS purchasers. Associated with
these procurement actions are incremental, contractual progress payments for
work in process. It is to the benefit of DoD and of the FMS purchaser that
contractors receive incremental payment as fabrication and assembly of new
materiel progresses under an FMS case. Installment payments reduce the impact
on customers budgets and reduce contractors' investment in work in process.
Similarly, it reduces mutual exposure and risk of case cancellation. It
provides also for continuing assessment .of case requirements and pricing to
update any elements of inaccurate price est1mat1on that may have occurred at
time of case offer.

b. Segregating and Accounting for FMS Costs. Sections 22 and 29
of the AECA necessitate accurate and prompt segregation and accounting for
incremental costs to ensure that DoD appropriations are not adversely impacted
by contractual payments on behalf of FMS orders. DoD policy is that contrac-
tors separately request progress payments when more than one country's re-
gquirements or U.S. requirements are included in the same contract, The DoD
agency that makes the progress payment must promptly report these costs to the
SAAC to insure that billings accurately reflect the rates at which disburse-
ments are made. As stated previously, the SAAC is responsible for ensuring
sufficient monies are collected in advance to cover forecasted costs by the
DoD agencies. If the payment schedule appears to be inadequate, the DoD
agency should modify it (DD Form 1513-2) with notification to both the FMS
purchaser and the SAAC.
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| FIGURE 7-111-1 ‘
KEY DATES IN FMS BILLING AND COLLECTION

SAAC "Cut-off"
for Delivery

~ Performance Approximate

Offer Expiration/ Reports from As of Date Date of FMS Payment
“Acceptance Dates Implementing on FMS Bill- Billing Due at
‘ of LOAs* Agences ing Statement Statements SAAC

11 Sep - 10 Dec 16 Dec 31 Dec - 15 Jan 15 Mar

11 Dec - 10 Mar 16 Mar 31 Mar 15 Apr 15 Jun

11 Mar - 10 Jun 16 Jun 30 Jun 15 Jul 15 Sep

11 Jun - 10 Sep 16 Sep 30 Sep 15 Oct 15 Dec

*Accepted LOAs received and implemented between these dates will appear on
the next quarterly FMS Billing Statement.

FIGURE 7-ITTI-1, Key Dates in FMS Bialling and Coltfection. . ' .
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FIGURE 7-I1I-2

CONTRACT ADMINISTRATION RECIPROCAL AGREEMENTS

COUNTRY

Canada (CN)

United Kingdom (UK)
France (FR)
Netherlands (NE)

Italy (IT)
Belgium (BE)

Germany (GY)

Denmark (DE)

European Participating
Governments (EPG)

NATO Integrated
Communication
System Management
Agency (NICSMA)
(N2), (K4)

NATO (A11 infra-
structure programs
administered by a
NATO Command or
NATO Agency)

NATO (A11 other
intrastructure pro-
grams administered
by a host country)

NATO E-3A (N1), (K7)
(k8), (W1)

EFFECTIVE DATE

27 Jul 1956

30
17

30

10

Program
Conception

Oct
Jul

Apr
Apr

Jan
Apr

Dec
Dec

Apr

Dec

Sep
May

Sep
Oct

Feb

1979

1981

1985
1982

1983
1983

1985
1983

1985
1980

1981
1980

1981
1980

1981

COST WAIVED

Contract Audit
Quality Assurance and

Contract Audit
Contract Audit

Contract Audit
Quality Assurance and

Quality Assurance and
Quality Assurance and

Contract Audit
Quality Assurance and

Quality Assurance and
Contract Audit
Quality Assurance and
(F-16 Follow-on Buy)

Contract Audit
Quality Assurance and

Contract Audit

" Quality Assurance and

Quality Assurance and

Inspection

Inspection
Inspection

Inspection

. *
Inspection *

Inspection

Inspection .

Inspection

Inspection

Inspection

Full waiver.of all contract

administration

FIGURE 7-ITI-2,

Contract Administration Reciprocal Agreements.
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FIGURE 7-11I-3

FINANCIAL ANNEX
SUPPLEMENTARY FTNANCTAL TERMS AND CONDITIONS

1. This agreement is financed entirely with cash, FMS loan funds, MAP funds,
or any combination thereof as indicated in Block 27 of DD Form 1513, Letter of
Offer and Acceptance (LOA), or Block 28 of DD Form 1513-1, Amendment to Offer
and Acceptance. The Purchaser agrees to make payments in such amounts and at
such times as may be specified by the U.S. Government, including any initial
deposit indicated on the LOA required to meet financial requirements arising
from this case.

2. The Foreign Military Sales Billing Statement, DD Form 645, will serve as
the statement of account and billing statement. An FMS Delivery Listing
identifying items physically or constructively delivered, and services
performed during the billing period, will be attached to the billing
statement. The Security Assistance Accounting Center (SAAC) forwards billing
statements to Purchasers no later than 45 days before payments are due, and
Purchasers will forward payments in U.S. dollars (cash or request for advance
of loan funds) to the U.S. Government in time to meet prescribed due dates.
For cases financed with MAP funds, these funds are merged in the trust fund
and applied to the cases. Such costs as may be in excess of the amount funded
by MAP or credit agreement funds must be paid by the purchaser, if additional
MAP/credit funds are not available. Questions concerning the content of DD
Form 645 billing statements and requests for billing adjustments should be
submitted to the Security Assistance Accounting Center (SAAC/FS), Lowry AFB,
Colorado 80279-5000.

3. Cash payments in U.S. dollars for inditial deposits and amounts due and
payable on Quarterly Billing Statements (DD Form 645) are to be forwarded to
the SAAC or other formally-agreed-upon depository in time to meet prescribed
payment due dates. The preferred method for forwarding cash payments is by
bank wire transfer. The following addresses apply for cash payments:

a. Bank Wire Transfer to SAAC:
Federal Reserve Bank of Kansas City, Denver Branch
'FRB/DVR (3801) Air Force AFAFC/SAAC

b. Bank Wide Transfer to Federal Reserve Bank of New York:
Federal Reserve Bank of New York
Foreign Accounts Control Staff
33 Liberty Street
New York, New York 10045

c. Check mailing address to SAAC:
AFAFC/SAAC
Lowry AFB
Denver, Colorado 80279

FIGURE  /-T11-3. Supplementary Financial Terms and Conditions
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4, To authorize payments of initial deposits required on LOAs or amounts due
and payable on FMS billing statements from funds available under 1loan
agreements, the Borrower will submit a letter of request for each advance of
loan funds addressed to the Secretary, Federal Financing Bank, c/o U.S.
Department of the Treasury, Washington D.C. 20220. Each request to the
Federal Financing Bank for an advance will be forwarded to the Defense
Security Assistance Agency, DSAA-COMPT-FR&CPD, Pentagon, Room 4B659,
Washington, D.C. 20301, with a letter requesting DSAA approval. Letter
formats and specific instructions for processing loan advance request are
included in applicable provisions of each Tloan agreement. Questions
pertaining to status of loans and associated balances should be directed to
the above DSAA address.

5. If full payment is not received by SAAC by the prescribed due date,
interest shall be charged as outlined in General Conditions, Paragraph B.3.g.
of Annex A to the LOA. The principal of the arrearage will be computed as the
excess of cumulative financial requirements over cumulative collections (cash
and Toan) shown in the FMS Billing Statement after the payment due date.

6. . The initial deposit of § required to accompany this LOA is an
integral part of the Purchaser's acceptance. If the advance payment is made
from loan funds, the Credit Programs Division, DSAA, will submit payments to
the SAAC 1in accordance with Borrower requests for 1loan -advances described
above.

7. The payment schedule provided below is for ﬁ]anning purposes. The SAAC
shall request Purchaser payment in accord with the payment schedule, unless

DoD costs (including 90-day foreecasted requirements) exceed the amounts

required by the payment schedule. Should this occur, DoD would be unable to
comply with the advance payment requirement of the Arms Export Control Act and
the U.S. will use its best efforts to provide a revised payment schedule (DD
Form 1513-2) at least 45 days prior to the next payment due date. The
Purchaser is required to make payments in accordance with quarterly billings
(DD Form 645) issued by the SAAC regardless of the existing payment schedule.

8. It is understood that the values on the LOA are estimates, and that the
final amount to be charged for items or services furnished will be equal to
the final total cost to the U.S. Government. When final deliveries are made
and all known costs are billed and collected, the SAAC will provide a "Final
Statement of Account" which will summarize total final costs of this
agreement. Should the final total costs be less than the funds collected,
such excess funds will be available for payment of unpaid billings for other
agreements. If there are no such -unpaid billings, excess funds will be
disposed of as agreed upon between the Purchaser and the Comptroller, DSAA,

9. To assist the Purchaser in developing fiscal plans and annual budgets,
the U.S. Government provides its best estimate of anticipated costs of this
agreement in the following estimated payment schedule:

ESTIMATED PAYMENT SCHEDULE

PAYMENT DATE | QUARTERLY CUMULATIVE

Initial Deposit:

FIGURE /-111-3. (Continued)
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TYPE OF SOURCE OF
. ASSISTANCE SupPPLY
TYPE OF SALE COOE CODE AVAILABILITY - TERM(S) OF SALE INITIAL DEPOSIT
1. Article(s).sold only from 3 S, E, R* Anytime Cash with Acceptance 100% of total estimated cost
stock, Secs. 21(b)/29 . -
2. Article(s) sold only parJ 3 S, €, R* Anytime Cash Prior to Delivery 100% of “S", “"E" and "R*® coded
tially from stock, ) article(s)
Secs, 21(b)/29 _
3. Service(s) sold only from 3 s To be pérformed'in a Cash with Acceptance 100X of total estimated cost
stock, Secs. 21(b)/29 period requiring 100%
initial deposit
4, Service(s) sold only from 3 S To be performed in a Cash Prior to Delivery As shown {n the Financial Annex
stock, Secs. 21(b)/29 period not requiring . ’
100% initial deposit
5. Service(s) sold partfally 3 S a. To be performed in Cash with Acceptance 100X of "S™ coded services
from stock, Secs. 21(b)/29 a period requiring
100% initial deposit-
b. To be performed in Cash Prior to Delivery As shown in the Financial Annex
a period not requir-
ing 100% initial
deposit
6. Article(s)/service(s) sold 5 [4 To be delivered/per- Cash with Acceptance 100% of total estimated costs

only from procurement,
Secs. 22(a)/29 ’

* Contractor rebqild/repair modif fcat fon must be coded *pP*

formed in a period
requiring 100% initial
deposit
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TYPE OF SOURCE QF

ASSISTANCE SupPPLY
TYPE OF SALE CODE CODE AVAILABILITY TERM(S) OF SALE INITIAL DEPOSIT
7. Article(s)/service(s) sold 5 p To be delivered/per- Dependable Undertaking As shown in the Financial Annex
only from procurement, formed over a period
Secs. 22(a)/29 not requiring 100%
initial deposit
8. Article(s)/service(s) sold 5 P a. To be delivered/ Cash with Acceptance 100% of "P" coded article(s)/
partially from procurement, performed in a service(s)
Secs. 22(a)/29 period requiring
100% initial
deposit
b. To be delivered/ Dependable Undertaking As shown in the Financial Annex
performed in a
"perfod requiring
init{al deposit of
Tess than 100%
9. Mixed stock and procure- 4 X Not predetermined Dependable Undertaking/ As shown in the Financial Annex
ment or source not pre- Cash Prior to Delivery
determined, Secs. 21(b)/
22(a)/29
10. Article(s) and/or 6 As Required Anytime Payment on Delivery None
service(s) sold from
stock, Secs. 21(b) and
first sentence of 21(d)**
11. Article(s) and/or 7 As Required Anytime Payment 120 days after None
service(s) sold from Delivery
procurement, Sec. 22(b)**+
** Requires approval of Director, DSAA,
-l

Requires approval of the President.
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TYPE OF SOURCE OF
ASSISTANCE SUPPLY
TYPE OF SALE _ CODE CODE AVAILABILITY TERM{S) OF SALE INITIAL DEPOSIT
12. Article(s) and/or 8 As Required Anytime Payment 120 Days After None
service(s) sold from . . Delivery
stock, final sentence.of
Sec. 21(d)"* 7 _
13 FMSO I, DoDI 2000.8 U 4 N/A Cash with Acceptance, 5/17th of estimated cost plus
o : - $°. ., balance as- - 100% of Administrative charges
-'liled. . .
.14, FMSO 11, DoDI 2000.8 v P N/A Cash Prior to Delivery As shown in the Financial Annex
s ' Dependable Undertaking
15. Any, Sec. 23 or 24 : ’ 7 As required N/A Loan agreement with ~As shown in the Financial Annex.
NR.
— Dated .,
= ( Tine items)
= -
Ty - 16. Sec. 503({A)(3), FAA M As Required ~Anytime - FY __ MAP Merger. As shown in the Financial Annex.
"—4 .17. Combination of above - (Show two or more As shown in the Financial Annex
: " resulting in more than terms as appropriate)
t one term of sale
— ) .
° J18. Federal Republic-of The DoD will draw re-
Germany quired payments from
— the FRG's US Treasury
(=, Deposit Account as
Q specified in the
:‘?.. monthly statement: of
—4d fund requirements in
3 accordance with DoDI
s 2110.32 -
4]
(=3
. )
*wr* Requires approval of the President.
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TABLE 7-111-2
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FOREIGN COUNTRIES AND INTERNATIONAL ORGANIZATIONS AUTHORIZED
DIRECT ARRANGEMENTS FOR DEPENDABLE UNDERTAKING

Africa
Algeria Morocco
Botswana Nigeria
Cameroon Sudan
Kenya Tunisia
Liberia

Europe
Austria Malta
Belgium Netherlands
Denmark - Norway
France Portugal
Germany (Fed. Spain

Rep. of) Sweden

Greece Switzerland
Iceland Turkey
Iretand United Kingdom
Italy Yugoslavia
Luxembourg

Far East
Australia New Zealand
Brunei People's Republic
Indonesia of China (PRC)
Japan Philippines
Korea Singapore
Malaysia Taiwan

Thailand

COUNTRIES

Near East and South Asia

Bahrain
Bangladesh
Egypt
India
Israel
Jordan
Kuwait
Lebanon
Nepal

Pakistan

Oman

Qatar

Saudi Arabia

The United Arab
Emirates

Yemen Arab
Republic

Western Hemisphere

Argentina
Bahamas
Barbados
Brazil
Canada
Colombia
Costa Rica
Dominica
Dominican Republic
Ecuador

E1 Sdlvador
Guatemala

Haiti
Honduras
Jamaica
Mexico
Panama
Peru
St. Lucia
St. Vincent
Surinam
Trinidad and
Tobago
Uruguay
Venezuela

International Organizations

NATO (North Atlantic Treaty Organi-
zation and its agencies)

TABLE /-T11-2.

Foreign Countries and International Organizations Authorized
Direct Arrangements for Dependable Undertaking.
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SECTION IV - CONGRESSIONAL SECTION 36(b) NOTIFICATIONS AND REPORTS
AND SECTION 133b REPORTS OF FOREIGN MILITARY SALES .

A. PURPOSE. The purpose of this section is to provide DoD components with
the procedures to be followed during the processing of a Letter of Offer and
Acceptance (LOA) (DD Form 1513) when that LOA meets or exceeds the thresholds
established for Congressional notification in the Arms Export Control Act
(AECA) and Congressional reporting in AECA, Section 36(b) and in Title 10,
United States Code (USC). This section enumerates the requirements of the
- AECA, Section 36(b), and the USC, title 10, Section 133b under which Congres-
sional notifications and reports must be submitted; defines the criteria,
responsibilities, and procedures established for the submission of these
Congressional notifications and reports; and prescribes the data elements,
format (to include classification), and procedures for the submission of
information to the Defense Security Assistance Agency (DSAA) required for
Congressional notifications and reports.

B.  STATUTORY PROVISIONS, EXECUTIVE REQUIREMENTS, AND EXCEPTIONS.

1. Statutory Provisions. Provisions of the AECA and the USC, title 10
require the following submissions to Congress: ’

a. Governmental Military Export [Section 36(b)(1)] Notification.

(1) Section 36(b)(1) of the AECA requires that, in the case of
any LOA to sell any defense articles or services under the Act for $50,000,000
or more, any design and construction services for $200,000,000 or more, or any
major defense equipment (MDE) for $14,000,000 or more, before such LOA is
issued, a numbered certification must be submitted to the Congress indicating
(a) the foreign country or international organization to which the defense
article or service is to be offered for sale, (b) the dollar amount of the
offer to sell and the number of defense articles to be offered, (c) a descrip-
tion of the defense article or service to be offered, and (d) the United
States Armed Forces or other agency of the United States which is to make the
offer to sell or, in the case of a sale of design and construction services,
the following must be -shown: (a) the purchaser, (b) the U.S. Government
department or agency responsible for implementing the sale, (c) an estimate of
the dollar amount of the sale, and (d) a general description of the real
property facilities to be constructed pursuant to such sale. In either type
of submission, the certification must contain a description of any contribu-
tion, gift, commission, or fee paid or offered or agreed to be paid in order
to solicit, promote, or-otherwise to secure such LOA, including (a) the name
of the person who made or will make such payment, contribution, gift, commis-
sion, or fee; (b) the name of any sales agent or other person who is to
receive or has received -such payment, contribution, gift, commission, or fee;
(c) the date and amount of such payment, contribution, gift, commission, or
fee; (d) a description of the sale in connection with which such payment,
contribution, gift, commission, or fee was or will be paid; and (e) the
identification of any business information considered confidential by the
person submitting it which is included in the report. Such numbered certi-
fications shall also contain an item, classified if necessary, identifying the
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sensitivity of technology contained in the defense articles, defense services,
or design and construction services proposed to be sold, and a detailed
justification providing the reasons necessitating the sale of such defense
articles or services in view of the sensitivity of such technology. The AECA,
Section 36(b), paragraph (4) requires that each certification cite any
quarterly report submitted under Section 28 of the Act which listed a Price
and Availability (P&A) estimate or a request for LOA, which was a basis for
the proposed sale. The FAA, Section 620C(d), requires a special certification
for notifications of proposed sales to either Greece or Turkey. The Inter-
national Security and Development Cooperation Act of 1985, Section 130(c),
requires a special certification for notifications of proposed sales to Jordan
pertaining to United States advanced aircraft, new air defense systems, or
other new advanced military weapons. These Jordan certifications, prepared by
the State Department, will be appended to Section 36(b){1) notifications to
the Congress involving such items.

(2) The AECA, Section 36(b)(1) states that the LOA shall not
be issued to the North Atlantic Treaty Organization (NATO), any NATO member
country, Japan, Australia, or New Zealand, if the Congress, within 15 calendar
days after receiving such certification, or to any other country or organiza-
tion, if the Congress within 30 calendar days after receiving such certifica-
tion, adopts a concurrent resolution stating that it objects to the proposed
sale, unless the President states in his certification that an emergency
exists which requires such sale in the national security interests of the
United States. If the President states in his certification that an emergency
exists he shall set forth in the certification a detailed justification. for
his determination, including a description of the emergency circumstances
which necessitate the immediate issuance of the LOA and a discussion of the
national security interests involved.

(3) In addition, the President shall, upon the request of the
Committee on Foreign Relations of the Senate or the Committee on Foreign
Affairs of the House of Representatives, transmit promptly to both such
committees a statement setting forth:

(a) A detailed description of the defense articles,
defense services, or design and construction services to be offered, including
a brief description of the capabilities of any defense article to be offered;

. (b) An estimate of the number of officers and employees
of the United States Government and of United States civilian contract person-
nel- expected to be needed in such country to carry out the proposed sale;

(c) The name of each contractor expected to provide the
defense articles, defense services, or design and construction services
proposed to be sold (if known on the date of transmittal of such statement);

(d) An evaluation, prepared by the Director of the Arms
Control and Disarmament Agency in consultation with the Secretary of State and
the Secretary of Defense, of the manner, if any, in which the proposed sale
would:
1. Contribute to an arms race;
Z. Increase the possibility of an outbreak or
escalation of conflict;
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3. Prejudice the negotiation of any arms controls;
or

'Adverse1y affect the arms control policy of the
- United States;

|

(e) The -reasons why the foreign country or international
organization to which the sale 1is proposed to be made needs the defense
articles, defense services, or design and construction services which are the
subject of such sale and a description of how such country or organization
intends to use such defense articles, defense services, or design and con-
struction services;

: (f) An analysis by the President of the impact of the
proposed sale on the military stocks and the military preparedness of the
United States;

(g) The reasons why the proposed sale is in the national
interest of the United States;

(h) An analysis by the President of the impact of the
proposed sale on the military capabilities of the fore1gn country or inter-
national organization to which such sale would be made;

(1) An analysis by the President of how the proposed sale
would affect the relative military strengths of countries in the region to
which the defense articles, defense services, or design and construction
services which are the subject of such sale would be delivered and whether
other countries in the region have comparable kinds and amounts of defense
articles, defense services, or design and construction services;

(j) An estimate of the levels of trained personnel and
maintenance facilities of the foreign country or international organization to
which the sale would be made which are needed and available to utilize effec-
tively the defense articles, defense services, or design and construction
services proposed to be sold;

(k) An analys1s of the extent to which comparable kinds
and amounts of defense articles, defense services, or design and construction
services are available from other countries;

(1) An ana]ys1s of the impact of the proposed sale on
United States relations with the countries in the region to which the defense
articles, defense services, or design and construction services which are the
subject of such sale would be delivered;

(m) A deta11ed description of any agreement proposed to
be entered into by the United States for the purchase or acquisition by the
United States of defense articles, defense services, or design and construc-
tion services or defense equipment, or other articles, services, or equipment
of the foreign country or international organization in connection with, or as
consideration for, such LOA,. including an analysis of the impact of such
proposed agreement upon United States business concerns which might otherwise
have provided such articles, services, or equipment to the United States, an
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estimate of the costs to be incurred by the United States in connection with
such agreement compared with costs which would otherwise have been incurred,
an estimate of the economic impact and unemployment which would result from
entering into such proposed agreement, and an analysis of whether such costs
and such domestic economic impact justify entering into such proposed agree-
ment;

(n) The projected delivery dates of the defense articles,
defense services, or design and construction services to be offered;

(o) A detailed description of weapons and levels of muni-
tions that may be required as support for the proposed sale; and

(p) An analysis of the relationship of the proposed sale
to projected procurements of the same item.

b. Impact on Current Readiness (Section 133b) Report.

(1) The USC, title 10, Section 133b has replaced the Congres-
sional reporting requirement specified in former Section 813 of the DoD
Appropriation Authorization Act, 1976.

(2) The USC, title 10, Section 133b requires that, for any LOA
to sell or any proposal to transfer defense articles which are valued at
$50,000,000 or more from the United States active military forces' inventories
or from current production, a report shall be submitted to the Congress
setting forth:

(a) The impact of such sales or transfers on the current
readiness of United States forces;

(b) The adequacy of reimbursements to cover, at the time
of replenishment of United States inventories, the full replacement costs of
those items sold or transferred; and :

(c) For each article to be sold (i) the initial issue
quantity requirement for United States forces for that article, (ii) the
percentage of such requirement already delivered to such forces or contracted
for at the time of the report, (iii) the timetable for meeting such require-
ment absent the proposed sale, and (iv) the timetable for meeting such re-
quirement if the sale is approved.

(3) See also Chapter 7, Section IV, paragraph B(3).

2. Executive Requirements.

a. Preparation and Submission of Notifications and Reports. Under
Executive Order 11958, the Secretary of Defense 1s delegated the responsibil-
ity of implementing Section 36(b) of the AECA in consultation with the Secre-
tary of State. The DSAA 1is responsible for preparing and submitting the
Congressional notifications and reports under the AECA, Section 36(b?
reports under USC, title 10, Section 133b. To minimize delays in processing
such notifications, consistent with the legislative and other requirements,
the procedures in this section are placed in effect.
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b. Advance Section 36(b )(1) Notification. In order to provide

Congress with sufficient time to review the proposed sale about to be notified -

under Section 36(b)(1), DSAA has agreed to provide Congress with advance noti-
fication of such offer at least 20 days prior to the submission of the stat-
utory notification. Offers to NATO, any NATO member country, Japan,
Australia, and New Zealand are exempt from the advance notification agreement.

c. Sensitivity of Technology..

(1) The AECA, Section 36(b)(1), as amended by Section 20(b) of
the International Security Assistance Act of 1979, and the International
Security and Development Cooperation Act of 1985 require a Sensitivity of
Technology Statement concerning the extent to which the items to be included
in the proposed sale contain sensitive techno1ogy or classified information
and a justification for the proposed sale in view of the sensitivity of such
technology.

(a) For purposes of this requirement, the term "sensitiv-
ity of technology" will be construed to mean the extent to which the unauthor-
ized disclosure or diversion of any equipment, technical data, training,
services, or documentation required to be conveyed in connection with the
proposed sale could be detrimental to the national security interests of the
United States. The evaluation will address not only sensitive technological
information contained in equipment components or technical documentation
related to the sale, whether classified or not, but also restricted informa-
tion contained in classified components or classified documentation required
to be released in connection with the sale.

(b) It should be noted that the evaluation of sensitivity
is to be made solely with reference .to unauthorized disclosure or diversion of
the defense equipment, technical data, training, services, and documentation
to be provided and need not address either the risk of such unauthorized dis-
closure or diversion (covered by National Disclosure Policy procedures and
Under Secretary of Defense Research & Engineering review) or the foreign
policy implications of authorized use by the proposed recipient (covered by
Arms Export Control Board (AECB) procedures).

(c) Whenever the transfer of sensitive technological
information is involved, the equipment components, types of documentation, or
technical data containing the sensitive- information are to be identified, and
the reasons for considering them as sensitive information must be provided.
Whenever the transfer of classified defense equipment of classified documenta-
tion is required, the classified components or types of documentation contain-
ing the classified information must. be identified and the reasons for the
classification are to be provided.

(d) When release of the classified or sensitive technol-
ogy is within classification guidelines for disclosure to a specific govern-
ment as stipulated in National Disclosure Policy (NDP-1), a separate paragraph
should be included in the Sensitivity of Technology Statement (Table 7-IV-4A)
to show that a determination has been made that the recipient government can
provide substantially the same degree of protection for the technology being
released as the U.S. Government. -That paragraph should also include a state-
ment to the effect that the sale is necessary in furtherance of the U.S.
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foreign policy and national security objectives as outlined in the policy
justification portion of the notification.

(e) When an exception to NDP-1 has been granted for
release of the classified or sensitive technology, a separate paragraph on the
Sensitivity of Technology Statement (Table 7-1V-4A) should provide information
to the effect that the sale is necessary in furtherance of the U.S. foreign
policy and national security objectives outlined in the policy justification.
Moreover, the benefits to be derived from the sale, as outlined in the policy
justification of the notification, outweigh the potential damage that could
result if the sensitive technology were revealed to unauthorized persons.
Additional justification for granting the exception to NDP-1, such as that
included in the request for the exception, should also be provided in that
paragraph when that information is available.

(f) The DSAA will forward the required Sensitivity of
Technology Statement by a separate classified annex since the public dis-
closure of such information could adversely affect the foreign and defense
policy interests of the United States.

(2) Section 36(b)(5)(a) of the AECA requires that a report
will be sent to Congress when the sensitivity of technology or the capability
of major defense articles (including electronic devices, which, if upgraded
would enhance the mission capability of a weapons system), major defense
equipment, or services are enhanced or upgraded from the level of sensitivity
or capability described in the original Section 36(b)(1) certification. This
legislation also provides a continuing requirement for ten years following the
original certification unless deliveries are completed sooner. Only such
changes in the levels of sensitivity or capability as previously described in
the Section 36(b)(1) certification provided to the Congress are required to be
reported to Congress and this action must be performed at least 45 days prior
to delivery of the article or equipment or the furnishing of the service,
Accordingly, it is necessary for the military departments and other agencies
to monitor programs before deliveries are made to determine whether enhance-
ments or upgrades have occurred. Copies of the original Section 36(b)(1)
certification may be obtained from the DSAA Comptroller. Should reportable
enhancements or upgrades be identified, military departments and agencies will
submit a report to DSAA (FMSCD):

(a) Describing the manner in which the technology or
capability has been enhanced or upgraded, 1nc1ud1ng the significance of such
enhancement or upgrade, and

(b) Providing-a detailed justification for the sale of
such enhancement or upgrade,

This report will be sent to DSAA (FMSCD) in the format provided in Table
7-1V-4B with a copy of the original Section 36(b)(1) certification attached.

A minimum of an additional 15 days prior to delivery of the items to the
purchaser (a total of 60 days) is required for DSAA review and transmittal to
the Congress. Rather than submitting multiple 36(b)(5)(a) reports to DSAA,
the military departments and agencies should consolidate and provide these
reports to DSAA not less than 60 days prior to the forecast delivery of the
affected equipment or services. Note that it is essential for the military
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departments and agencies to maintain adequate documentation of each decision
that justifies non-submission of Section 36(b)(5)(c) reports. A Section
36(b)(5)(a) report is not required before delivery of enhancements or upgrades
previously identified in a Section 36(b)(5)(c) notification.

(3) Section 36(b)(5)(c) of the AECA requires that any enhance-
ment or upgrade, the net cost of which meets or exceeds dollar thresholds for
Section 36(b)(1) certification, as outlined in Section IV, paragraph B.l.a.(1)
of this chapter, must be treated as though it were a separate LOA. According-
ly, if the net cost of an enhancement or upgrade of the previously described
sensitivity of technology or capability of major defence equipment or defense
articles as well as defense services or design and construction services meets
or exceeds Section 36(b)(1) thresholds, the military department or agency will
provide 36(b)(1) input that clearly describes the enhancement or upgrade,
explains the level of sensitivity or capability that the change produces, and
provides the estimated net cost of the change. The requirement to report
enhancement or upgrade of previously described capability or sensitivity of
technology applies only to items or services that have not been delivered or
performed. When the capability was clearly described in the Section 36(b)(1)
certification and there is a current request to purchase an enhancement or
‘upgrade thereof, data will be provided on Table 7-IV-4C only when the net cost
of the enhancement or upgrade portion reaches the Section 36(b)(1) dollar
threshold as follows:

Equipment/Services Net Cost of Enhancement
To Be Enhanced (M¥11ions)
Major Defense Equipment $ 14
Other Defense Equipment/Services $ 50
Design and Construction Services ' $200

Statutory notification for enhancements or upgrades of sensitivity of tech-
nology should be submitted within 30 days of the request to purchase in the

format provided in Table 7-IV-4C to DSAA (FMSCD) for review and submission to
Congress. Such changes in enhancement or upgrade requiring 36(b)(5)(c) certi-
fication may not be implemented nor may a corresponding DD Form 1513, DD Form
1513-1, or DD Form 1513-2 be issued until the certification has been processed

to the Congress and the required time period pursuant to Section 36(b)(1) has-

elapsed. Deliveries of unmodified items on a case for which other items are
to be enhanced or upgraded, such as unmodified spare parts, are unaffected and
may continue to be delivered without interruption. Advance 20-day notifica-
tions prior to the statutory certifications will not be required for enhance-
ment certifications.

d. Congressional Objection to a Proposed Sale. When signing H.R.
13680, 94th Congress (P.L. 94-329, 30 June 19/6), the International Security
Assistance and Arms Export Control Act of 1976, the President, based upon
constitutional grounds, reserved the right to proceed with a sale notwith-
standing the adoption of a concurrent resolution of objection by Congress.
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3. Exceptions.

a. Impact on Current Readiness (Section 133b) Report Exceptions.
No Section 133b report 1is required 1t a proposed foreign military sale of
defense articles valued at $50,000,000 or more is to be taken from other than
a regular military component (active forces) inventories, nor is such report
made if such sale is to be executed through a U.S. Government procurement
contract and no concurrent procurement for the U.S. Government's own require-
ments is expected to be underway at the time the LOA is accepted by the
purchaser.

b. Price and Availability (P&A)/Planning and Review (P&R). No
Section 36(b) notification is required for the provision to a prospective
purchaser of separately stated P& or P&R data even though applicable noti-
fication thresholds are met or exceeded. However, P&A data meeting threshold
requirements which are later transferred to a DD Form 1513 must be notified to
the Congress under Section 36(b) procedures before the LOA containing such P&A
data may be provided to the prospective purchaser.

C. CRITERIA AND RESPONSIBILITIES FOR CONGRESSIONAL SUBMISSIONS.

1. Processing Letters of Offer for $50 Million or More or for Major
Defense Equipment (MDE) of %14 Miliion or More, or for Design and Construction

Services for $200,000,000 or More,

a. In compliance with the AECA, Section 36(b)(1), Congress must be
provided with a notification of all "Letters of Offer" to sell any defense
articles or services for $50 million or more, any MDE of $14 million or more,
or for design and construction services for $200,000,000 or more, before such
LOA is issued. The Defense Security Assistance Agency has been designated to
submit this notification to the Congress.

b. The 0SD General Counsel has determined that the term "Letter of
Offer" used in the AECA pertains to any proposed sale of defense articles or .
services to any foreign government or entity, whether or not the initial
document (or set of documents) to be used to consummate the sale is a DD Form
1513 "Letter of Offer and Acceptance," or a document bearing another name. If
a document other than a DD Form 1513 is used for this purpose, a DD Form 1513
shall be subsequently executed to conclude the final details of the agreement
unless an exception is authorized by the Director, DSAA. If there is a
conflict between the terms of the agreement and the DD Form. 1513, the agree-
ment shall provide that the DD Form 1513 will govern.

c. The statutory requirement for notification, as well as the
requirement for advance notification to the Congress extend to any undertaking
by the Department of Defense to establish an FMS transaction. This includes,
but is not limited to FMS transactions embodied in the following:

(1) Memorandum of Understanding for Coproduction of military
items,

(2) Cooperative Research and Development Agreements, and
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(3) Providing specific items or services under any existing
general agreements, such as the Engineering Assistance Agreement entered into:
between the Army Corps of Engineers and the Saudi Arabian Government in 1965.

d. The AECA, Section 36(b)(1),.notifications to the Congress are
to be made when: :

(1) An LOA under prépafation is expected to meet or exceed the
thresholds; :

(2) A Letter of Intent (LOI), meeting or exceeding the thresh-
. olds, is authorized to be accepted by a DoD component; or

_ (3) An LOA amendment is prepared adding $50 million or more to
an existing FMS case unless such amendment results solely from identifiable
inflationary cost increases, and to any amendment adding MDE valued at $14
million or more. These provisions also-apply to any amendment which would
increase the value of an existing case from under $50 million to a value of
$50 million or more, and any amendment which would increase the value of MDE
in an existing case from under $14 million to a value of $14 million or more.
New LOAs will be processed to cover the new reguirements unless such amend-
ments are absolutely necessary and justified, in writing, to the Director,
DSAA, o

e. The following are examples of MDE FMS cases that must be
notified under Section 36(b)(1):

(1) An FMS case for a single line item of MDE totalling $14
million or more.

(2) An FMS case for two or more line items of MDE tofa]]ing
$14 million or more. :

(3) An amendment to an FMS case for additional units of MDE if
that portion of the amendment totals $14 million or more.

f. MDE FMS cases that do not require notification under Section
36(b) are: . :

(1) An FMS case for. one line item of MDE totalling less than
$14 million. The case does not contain any other MDE; however, other defense
items are included which bring the total case value to more than $14 million
but less than $50 million.

(2) An FMS ' case for one line item of MDE totalling less than
$14 million. The case does not contain any other MDE; however, spare parts,
publications, and training associated with the MDE are included which bring
the total case value to more than $14 million but less than $50 million.

g. The following spetia] cbnsidefations apply to Foreign Military
Sales Order (FMSO) cases:

(1) An amendment to an LOA for a FMSO I transaction, the
result of which brings the total case value of that LOA and related amendments
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to $50 million or more, does not require prior Section 36(b) notification to
the Congress.

(2) A FMSO I transaction for $50 million or more, or an
amendment to a FMSO I transaction which adds $50 million or more to the
previous case total, or a LOA for a FMSO II transaction for $50 million or
more does require prior Section 36(b)(1) notification to the Congress.

h. The above exception to Section 36(b)(1) notification of FMSO I
amendments is based on the following:

(1) FMSO 1 cases must be amended each year to adjust the
dollar values based on requisition activities and new LOAs for this purpose
are not practicable, and '

(2) FMSO I cases reflect customer equity in the U.S. supply
system and defense articles upon which these cases are based are not shipped
to the country, but are drawn down against a corresponding FMSO II LOA.

2. Issuing Letters of Offer for $50 Million or More or for MDE of $14
Million or More.

a. The AECA provides that the LOA shall not be issued if Congress,
within 30 calendar days (15 calendar days for NATO, NATO member nations,
Japan, Australia, or New Zealand) after receiving the notification, adopts a
concurrent resolution stating that it objects to the proposed sale, unless the
President, in his notification to Congress, had certified that an emergency
exists which requires such sale in the national security interests of the
United States.

b. If Congress adopts a concurrent resolution objecting to a
proposed sale, the Director, DSAA will promptly notify the applicable DoD
component of that fact, seek the guidance of the President as to the course of
action which should be taken, and advise the cognizant DoD component of the
action to be taken (see paragraph B.2.d. above).

3. Additional Required Congressional Submission Relating to Letters of
Offer for 350 Million or More. In compliance with the USC, title 10, Section

133b, the Secretary of Defense is required to submit a report to the Congress
when there is a LOA to sell or a proposal to transfer defense articles that
are valued at $50 million or more from the “inventories of a regular component
of the armed forces or from current production.

D.  PROCEDURES,

1. Categories of Purchasers,

a. The AECA makes a distinction between exempted purchasers (i.e.,
NATO, NATO countries, Japan, Australia, and New Zealand) and non-exempted
purchasers (all others).

b. For exempted purchasers:

(1) Advance notification is not required.
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(2) The waiting period after statutory notification ds 15
days.

2. State and Defense Relatijonship, Staffing Agreement, and Timing.

a. Prior to any advance or statutory notification to Congress
under the AECA, Section 36(b)(1), the DSAA must receive clearance from the
Department of State for that notification.

b. Representatives of the State and Defense Departments have
agreed that State policy deliberations, intra-agency coordination, and sub-
mission for Presidential approval (if required) and Defense preparation of the
Section 36(b)(1) notice, Section 133b report, and the LOA all aim toward the
common objective of completing these actions within 60 days after receipt of
the prospective purchaser's complete request. The procedures established in
this section are designed to meet these objectives.

c. Under normal circumstances the milestones indicated in Figures
7-1V-1 and 7-IV-2 should be met by all functional areas involved in the pro-
cessing of Section 36(b)(1) notifications and LOAs.

3. Submission of Supporting Data.

a. Concurrent with LOA or LOI preparation, the cognizant DoD com-
ponent must submit the supporting data required for Congressional notification
to the DSAA/Comptroller-Foreign Military Sales Division (DSAA/Compt-FMSCD).
If the LOR case information has not been previously entered into the 1200
system, DSAA will make the entry. Supporting data (including purchaser's
reference and date of receipt by the implementing agency) are to be submitted,

using the prescribed formats, within ten days of receipt of the letter of
" request from the purchaser. In order to enable the notification process to
begin as soon as possible after receipt of the country request, it is essen-
tial that appropriate actions be accomplished by DoD components. The submis-
sion is to include a statement as to whether or not a Section 133b report will
be required to be sent to the Congress.

b. Appropriate steps will be taken by the DoD components to assure
that the ten-day requirement to provide data to DSAA is met. Consistent with
this requirement field inputs will be obtained by DoD components on an
expedited basis as necessary. Additionally, cost estimates will include
separate identification of the estimated dollar value of the MDE portion of
the proposed sale. Rough order of magnitude cost estimates are acceptable for
processing Congressional notifications. In the exceptional situation, if it
is determined by the DoD component that the ten-day requirement cannot be met,
approval for extension must be sought from the DSAA Comptroller (Chief, FMS
Control Division).

c. Requests from exempted prospective purchasers require the
following data to be submitted: Military Justification (see Table 7-1V-2),
Statutory Notification (see Table 7-1V-3), and, as required, Sensitivity of
Technology Statement (see Table 7-IV-4A) and Impact on Current Readiness
Report Data (see Table 7-IV-5),
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d. Requests from non-exempted prospective purchasers require the
following data to be submitted: Notification as specified in Table 7-IV-1,
Advance Notification; Table 7-1V-2, Military Justification; and, as required,
Table 7-IV-4A, Sensitivity of Technology.

e. To the extent possible for non-exempted prospective purchaser
requests, the submission should also include the supporting data required to
meet the statutory notification requirement as specified in Table 7-1V-3, If
these data can be provided during the initial submission, and no Section 133b
report is required, no further data are needed by DSAA to process the advance
and statutory Section 36(b)(1) notifications. However, if all data are not
available, the advance notification data only should be submitted to meet the
ten-day data submission requirement,

f. To the extent that it is not possible for the DoD component to
provide statutory notification Table 7-IV-3 data with the initial submission,
these data along with data in support of Section 133b reporting requirement
(Table 7-1V-5), if appropriate, will be forwarded to DSAA/Compt-FMSCD as early
as possible but no later than ten days after the start of the 20 day advance
notification period so that the follow-on statutory notification will not be
delayed. Should it be impractical to meet the ten day deadline, approval for
extension must be sought from Chief, FMS Control Division, DSAA.

g. As the process evolves, the cognizant DoD component will be
informed via message of each Congressional notification and provided with a
copy of the letters which transmit the advance and statutory Section 36(b)(1)
notifications to the Congress.

h. Following completion of the 20 day advance notification period
and after State clearance, the Director, DSAA, will provide the statutory
Section 36(b)(1) notification of the proposed sale to the Congress. At this
time, and after receiving express authority from the Comptroller, DSAA, and
coordination with DSAA Operations, the cognizant DoD component will furnish a
copy of the unsigned LOA to the purchaser as an enclosure to a transmittal
letter in the format of Table 7-IV-6 (Transmittal Letter for the Unsigned
LOA). If Congress adopts a concurrent resolution objecting to a proposed
sale, the Director, DSAA will promptly notify the applicable DoD component of
that fact, seek the guidance of the President as to the course of action which
should be taken, and advise the cognizant DoD component of the action to be
taken.,

i.  DoD components will submit signed LOAs to the DSAA/Compt-FMSCD,
Countersignature Branch no later than five working days prior to completion of
the statutory 15 or 30 day Congressional review period. Unless there are
appropriate reasons to do otherwise, the expiration date assigned by the DoD
components will allow for normal country review periods beyond the final date
of the Congressional review. When the signed LOA and all subsequent
amendments and notices are submitted to the DSAA, they will include in Block
11 under "DSAA Accounting Activity" the identifying DSAA Transmittal Number
used for the statutory Congressional notification (e.g., 85-29). This number
will be shown on the message sent to the DoD component advising of the
dispatch of the statutory notification.

7-117 Change No. 6, 1 March 1986



DoD 5105.38-M

j. Cases for $7 million or more must be submitted to the Counter-
signature Branch with a termination 1iability worksheet -- except for FMSO I
and Il cases, spare parts requisition cases, training cases, equipment and
services cases where the source is DoD inventories, or programs for which
termination 1iability requirements have been waived pursuant to DoD 7290.3-M.

k. Upon the expiration of the statutory 15 or 30 day waiting
period the Comptroller, -DSAA, will, if Congress has not adopted a concurrent
resolution objecting to the proposed sale, countersign the LOA and return the
original to the cognizant DoD component and forward a copy to SAAC. Upon
receipt of the DSAA countersigned LOA, the cognizant DoD component may forward
the original signed LOA to the prospective purchaser.

E.  CLASSIFICATION,

1. Advance Section 36(b)(1) Notifications. A1l data, information, and

advance Congressional notifications of proposed sales to all prospective
purchasers will be treated as, and marked "SECRET" or "CONFIDENTIAL" until the
statutory notification is provided to the Congress. The following classifica-
tion guidelines apply to all inputs of supporting data required for advance
notifications by the Foreign Military Sales Control Division:

a. If none of the data presented is classified, the documents will
be stamped "SECRET" or "CONFIDENTIAL" on the top and bottom of each page, all
paragraphs will be preceded by "(U)," and the following marking will be shown
on the bottom of the first page of each submittal:

“CLASSIFIED BY SAMM (DOD 5105.38-M) (CHAPTER 7, SECTION IV)
DECLASSIFY ON STATUTORY NOTIFICATION TO
CONGRESS UNLESS REQUIRED OTHERWISE
BY COMPETENT AUTHORITY,"

b. If any of the data presented is classified, the documents will
be stamped with the required level of classification on the top and bottom of
each page, each classified paragraph will be marked with the required classi-
fication, and the appropriate "classified by" and "declassify on" data are to
be entered on the bottom of the first page of each submittal. The marking
indicated in paragraph 1l.a. above will not be used on these submittals.

2. Statutory Section 36{b)(1) Notifications. As specified in the AECA,
Section 36(b), each statutory notification provided to the Congress is to be
unclassified except that the dollar amount and quantity of the offer and
details of the description of the defense articles or services offered may be
classified, Furthermore, the justification may also be classified. However,
if any of the items are to be classified, the rationale must be provided,
fully justified, and the justification attached to the statutory notification
data submission (Table 7-1V-3). Supporting data inputs pertaining to statuto-
ry notifications will be submitted to DSAA/Compt-FMSCD in accordance with the
following classification guidelines:

a. If none of the data presented is classified, the procedures
indicated in paragraph 1l.a. above are to be followed.
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b. If any of the data presented is classified, the procedures
indicated in paragraph l.b. above are to be followed.

3. Sensitivity of Technology Statements. Classification guidance
indicated Tn paragraph l.a. or l.b. above 1s to be followed in submitting
Sensitivity of Technology statement supporting data to the DSAA/Compt-FMSCD.

4, Impact on Current Readiness Section 133b Reports. Classification
guidance 1ndicated 1in paragraph 1l.a. or 1.,b. above 1s to be followed in
submitting the USC, title 10, Section 133b, supporting data to the DSAA/
Compt-FMSCD.
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FIGURE 7-1V-1

MILESTONES FOR LOA REQUESTS FROM NON-EXEMPTED PURCHASERS

FOR SIGNIFICANT MILITARY EQUIPMENT WHICH REQUIRE 36(b)(1) NOTIFICATION *

ACTION FROM PURCHASER: Message request from in-country via U.S. Embassy jointly addressed to ’Sec State/PM and Sec

Def/DSAA. Info copy to appropriate DOD Component {Mil Dep), Unified Command, and Arms Control and Disarmament Agency (ACDA)}.

or

Letter request from Purchasing Mission, Embassies, or Military Attaches in U.S. jointly addressed to Sec State/PM and Sec Def/DSAA.
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to Sec State/PM and Sec Def/DSAA. Info copy to appropriate Unified Command and ACDA. approval.
or 2. Tasking of the preparation of
Letter request from Purchasing Mission, Embassies, Military Attaches in U.S. jointly addressed to Sec ) ; w:ctggt:cgfagggé?g?
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FIGURE 7-1V-2
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MILESTONES FOR LOA REQUESTS FOR NON-SIGNIFICANT MILITARY EQUIPMENT

MILESTONES FOR LOA REQUESTS FROM NON-EXEMPTED PURCHASERS

FOR NON-SIGNIFICANT MILITARY EQUIPMENT WHICH REQUIRE 36(b) (1) NOTIFICATION

ACTION FROM PURCHASER: M ge req from in
team directly to the cognizant DoD Camponent. Info copy to Sec State/PM and Sec Def/DSAA.
or

ry through country’s representatives in the U.S. or through U.S. country

Requests originating from foreign country representatives in the U.S. should be sent directly to the cognizant DoD Component. Info copy

to Sec State/PM and Sec Def/DSAA.
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MILESTONES FOR LOA REQUESTS FROM EXEMPTED PURCHASERS

FOR NON-SIGNIFICANT MILITARY EQUIPMENT WHICH REQUIRE 36(b) (1) NOTIFICATION

ACTION FROM PURCHASER: Message request from in-country through country’s representatives in

the U.S. or through U.S. country team directly to the cognizant DoD Component. Info copy to Sec
State/PM and Sec Def/DSAA. -
or

Requests originating from foreign country representatives in the U.S. should be sent directiy to the

cognizant DoD Component. Info copy to Sec State/PM and Sec Def/DSAA.
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MILESTONES FOR LOA REQUESTS FOR ALL OTHER FOREIGN MILITARY SALES

WHICH DO NOT REQUIRE 36(b) (1) ACTION

ACTION FROM PURCHASER: Message request from in-country through country’s representatives in

the U.S. or through U.S. country team:directiy to the cognizant DoD Component. Info copy to Sec
State/PM and Sec Def/DSAA.

or
Requests originating from foreign country representatives in the U.S. should be sent directly to the
cognizant DoD Component. Info copy to Sec State/PM and Sec Def/DSAA.
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FIGURE 7-1V-Z,

MiTestones for LOAAequests for Non-Significant Military

Equipment Which Require 36(b)(1) Notifications.
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TABLE 7-1V-1
ADVANCE NOTIFICATION DATA

(CLASSIFICATION)

MEMORANDUM FOR (or LETTER TO) THE COMPTROLLER, DSAA (ATTENTION: FMSCD)
SUBJECT: Data for a Possible Advance Section 36(b)(1) Notification (U)

1. (U) The following supporting data are provided in accordance with
Chapter 7, Security Assistance Management Manual:

a. (*) Prospect1ve purchaser:

b.  (*) Purchaser's reference and date of receipt by implementing
agency:

c. (*) Description and quantity or quantitiés of all articles
and/or services under consideration for purchase (to include all MDE and
non-MDE items, segregating the MDE items and indicating the MDE value):

d. (*) Estimated total dollar value of this case (to include all
costs associated with this proposed sale e.g., packing, crating, hand11ng,
transportation, administrative changes; etc.) and the dollar value of major
defense equipment, if any, included in the case:

e. (*) Description of total program of which this case is a part
(including any associated weapons, training, construct1on, logistical support,
or other direct supply implications not included in the case itself):

f. (*) Estimated value of total program of which this case is a
part (including the estimated number and dollar value of any increments and
the duration of the total program, if it is a multi-year project):

g. (*) Prior related cases, if any (including case designators,
descriptions, values, acceptance dates, etc.):

h. (*) DoD component:

i. (*) Estimated date LOA will be ready for statutory notifica-
tion to Congress: '

j. (*) Case designator:

CLASSIFIED BY: (See DoD 5105.38-M, Chapter 7, Section IV.)

- (CLASSIFICATION)

TABLE 7-IV-1, Advance Notification Data.
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(CLASSIFICATION)

k. (*) A description of each payment, contribution gift, com-
mission or fee paid or offered or agreed to be paid in order to solicit,
promote or otherwise to secure such LOA. Description should include:

(1) Name of person who made such a payment, contribution,
gift, commission, or fee:

(2) The name of any sales agent or other person to whom such
payment, contribution, gift, commission, or fee was paid:

(3) The date and amount of such payment, contribution, gift,
commission, or fee:

(4) A description of the sale in connection with which such
payment, contribution, gift, commission, or fee was paid:

(5) The identification of any business information considered
confidential by the person submitting the information under the AECA, Section
39 to the Secretary of State:

1. (*) Sensitivity of technology contained in the defense articles
or defense services proposed to be sold (see Section B.2.c. of this section
for definitions, Note 1 below for entry requirements,-and Table 7-IV-4A for
details of required data and format):

m. (*) Previously reported under DSAA(A) 1138 Report requirements?
If so, for which fiscal year quarter?

n. (*) Third party transfer certification:j

(1) Name of the proposed third party recipient of these
articles, training, or other defense services:

(2) Reason for the proposed transfer:

(3) Date on which such transfer is proposed to be made:

0. (*) Expected security classification of the case and LOA after
statutory notification (If the case and LOA will be classified, cite rationale
and attach justification.):

p. (U) Action officer's name, office, and telephone number (For
individuals located in the Washington area provide commercial number, others
are to provide AUTOVON and commercial numbers.):

2. (*) Impact on Current Readiness (Section 133b) Report will/will not

be‘required. (If deemed as not required, provide rationale and attach justi-
fication.)

Attachment (see Note 2 below.):

(CLASSIFICATION)

TABLE /-IV-1I.  {Continued)
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(CLASSIFICATION)

(*) Indicate required security classification paragraph markings per Chapter
7, Section IV,

NOTE: 1. Whenever a proposed sale involves no transfer of sensitive tech-
nology or classified information, the word "None" will be entered under this
head1ng Whenever the transfer of sensitive technology or classified informa-
tion is involved, the words "See Attachment " will be entered under the
head1ng and the data specified in Table 7-IV- 4 will be attached to the sub-
mission.

NOTE: 2. Attach the Military Justification (Table 7-1V-2) and, if required,
the Sensitivity of Technology Data (Table 7-IV-4A), justification for security
classification of the case and LOA after statutory notification, and the
rationale why Section 133b report will not be required. If data is available
and Section 133b report will be required, the data requ1red by Table 7-IV-5
may also be attached.

TABLE /-IV-1, ({(Continued)
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TABLE 7-1V-2
MILITARY JUSTIFICATICN DATA

(CLASSIFICATION)
MILITARY JUSTIFICATION (U)

(*) One-sentence paragraph identifying all defense articles and/or services
proposed for sale and the estimated total cost of the offer to be made to the
prospective purchaser.

(*) One or two-sentence paragraph describing broadly the contribution which
the sale will make toward achieving the foreign policy and national security
objectives of the United States.

(*) A short paragraph on foreign policy and military developments in the
region affecting the sale, whether comparable weapons exist in the region, and
the effect of the sale on the regional military balance.

(*) A short paragraph describing why the prospective purchaser needs the
articles and how it intends to use them. This paragraph is to address the
ability of the prospective purchaser to absorb the articles and the effect of
the sale on the prospective purchaser's military capabilities. If the sale
was due in part to the results of a U.S. survey, this is to be brought out in
this paragraph.

(*) Identification and location of the prime contractor or principal contrac-
tor, if not applicable, provide rationale.

(*) Estimate of the number of additional U.S. Government personnel and U.,S.
contractor representatives required in the territory of the prospective
purchaser to implement the proposed sale and the number of months during which
each category of personnel will be needed.

(*) Any impact on U.S. defense readiness which would result from the proposed
sale.

CLASSIFIED BY: (See DoD 5105,.38-M, Chapter 7, Section IV.)

(CLASSIFICATION)

(*) Indicate required security classification paragraph markings per Chapter
7, Section IV,

NOTE: The above outline is a guide for preparing the typical justification.
It need not be followed rigidly when variations will produce a clearer presen-
tation; however, each aspect listed is to be considered and addressed.

TABLE /-1V-Z2. Military Justification Data.
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TABLE 7-1V-3
STATUTORY NOTIFICATION DATA

(CLASSIFICATION)

MEMORANDUM FOR (or LETTER TO) THE COMPTROLLER, DSAA (Attention: FMSCD)
SUBJECT: Data for a Possible Statutory Section 36(b)(1) Notification (U)

1. (U) The following supporting data are provided in accordance with
Chapter 7, DoD 5105.38-M:

a. (* ) Prospective purchaser;

b. (*) DoD component;

c. (*) Case designator;

d. (*) Total dollar value (amount to be the same as that entered
in block 26 of the DD Form 1513) and the dollar value of major defense
equ1pment

e. (*) Description and quantity or quantities of all articles
and/or services under consideration for purchase (to include all MDE and
non-MDE items, segregating the MDE,items and indicating the MDE value);

f. (*) Expected secur1ty class1f1cat1on of the sale after statu-
tory notification (If the sale is to be classified, c1te rationale and attach
justification.); 4 :

g. (*) Sales commission, fee, etc. paid, offered, or agreed to be
paid (See Note 1);

- h. ( ) The impact of such sales or transfers on the current readi-
ness of United States forces;

i. \ (*) The adequacy of reimbursements to covér, at the time of
‘replenishment to United States' inventories, the full replacement costs of
those items sold or transferred;

j.  (*) If reimbursements are inadequate, explain impact and justi-
fication for such d1spar1ty,

CLASSIFIED BY: (See DoD 5105.38-M, Chapter 7, Section IV.)

(CLASSIFICATION)

TABLE 7-1V-3, Statutory Notification Data.
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(CLASSIFICATION)

k. (*) Sensitivity of technology contained in the defense articles
or defense services proposed to be sold (see Section B.2.c. of this chapter
for definitions, Note 2 below for entry requirements, and Table 7-IV-4A for
details of required data and format);

1. (*) Previously reported under DSAA(Q) 1138 Report requirements?
I[f so, for which fiscal year quarter?

m.  (*) Third party transfer certification;

(1) Name of the proposed third party recipient of these
articles, training or other defense services;

(2) Reason for the proposed transfer;
(3) Date on which such transfer is proposed to be made;

n. (*) Security classification of the LOA after statutory notifi-
cation (If the LOA will be c]ass1f1ed, cite rationale and attach justifica-
tion.);

o. (U) Action officer's name, office, and telephone number (For
individuals located in the Washington area provide commercial number, others
are to provide AUTOVON and commercial numbers.).

2. (*) Impact on Current Readiness (Section 133b) Report will/will not
be required. (If deemed as not requ1red provide rationale and attach justi-
fication.)(See NOTE 3 below.)

Attachments (See Note 4 below.):

(CLASSIFICATION)

(*) Indicate required security classification paragraph markings per Chapter

7, Section IV.

NOTE: 1. Information supplied under g. shall be in the same detail as fis
Trequired to be supplied under 1.j. of Table 7-IV-1,

NOTE: 2. Whenever a proposed sale involves no transfer of sensitive tech-

nology or classified information, the word "None" will be entered under this

heading. Whenever the transfer of sensitive technology or classified informa-
tion is involved, the words "See Attachment " will be entered under the
heading and the data specified in Table 7-IV-ZA will be attached to the sub-
mission if required and previously not provided.

TABLE 7-1V-3, (Continued)
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NOTE: 3. If the advance notification data submission addressed this subject
by either providing the rationale for not reporting Section 133b data or by
subm1tt1ng the data required for this report as specified in Table 7-IV-5
state: "Information has been provided." However, if the prospective purchas-
er is an exempted entity this paragraph must be completed and, if required,
the data required in Table 7-IV-5 attached.

"NOTE: 4. If the prospect1ve purchaser 1is an exempted entity attach the
MiTitary Justification (Table 7-IV-2) and, if required, the Sensitivity of
Technology (Table 7-IV-4A) and Section 133b report data (Table 7-IV-5), Also,
if case and LOA are to be classified per paragraph f. and/or n. above, attach
the required justification.

TABLE 7-1V-3.  (Continued)
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TABLE 7-IV-4A
SENSITIVITY OF TECHNOLOGY DATA

(CLASSIFICATION)
SENSITIVITY OF TECHNOLOGY (U)

(*) A description of the sensitive, as well as classified, components of
any equipment, technical data, training, services, or documentation (to
include the specific classification of each) is required to be conveyed in
connection with the proposed sale. The input will address not only sensitive
technological information contained in equipment components or technical docu-
mentation contained in the sale, whether classified or not, but also restrict-
ed information contained in classified components or classified documentation
required to be released in connection with the sale. The equipment compon-
ents, types of documentation, or technical data containing the sensitive in-
formation are to be ijdentified and the reasons for considering it sensitive
information should be provided. Whenever the transfer of classified defense
equipment or classified documentation is required, the classified components
or types of documentation containing the classified information are to be
identified along with the reasons for the classification. A brief description
should also be provided regarding anticipated consequences if the technology
is lost to a technologically advanced or competent adversary.

(*) When release of classified or sensitive technology is within classi-
fication guidelines for disclosure to a specific government as stipulated in
National Disclosure Policy (NDP-1), a separate paragraph should be included to
state that "a determination has been made that the recipient government can
provide substantially the same degree of protection for the technology being
released as the U.S. Government." That paragraph should also include a state-
ment to the effect that the sale is necessary in furtherance of the U.S. for-

eign policy and national security objectives as outlined in the policy justi-

fication portion of the notification.

(*) When an exception to NDP-1 has been granted for release of the clas-
sified or sensitive technology, a separate paragraph on the sensitivity of
technology statement should provide information to the effect that: the sale
is necessary in furtherance of the U.S. foreign policy and national security
objectives outlined in the policy justification and the benefits to be derived
from the sale, as outlined in the policy justification of the notification,
outweigh the potential damage that could result if the sensitive technology
were revealed to unauthorized persons. Additional justification for granting
the exception to NDP-1 such as that included in the request for the exception
should also be provided.

(*) As the final paragraph of the submission, one of the following state-
ments must be included: "?C) release of this technology is within classifica-
tion guidelines for disclosure to (indicate country) as stipulated in National
Disclosure Policy (NDP-1)." or, "(C) An exception to national disclosure

TABLE /-1IV-4A, Sensitivity of Technology Data.
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policy (NDP-1) was granted for (indicate country) on (indicate date) for the
release of (indicate security c1a551f1cat10n 1evéT) InformatIOn pertaining to
(indicate item)."

CLASSIFIED BY: (See DOD 5105.38-M, Chapter 7, Section IV.)
(CLASSIFICATION)

(*) Indicate required securIty c1a551f1cat10n paragraph markings per
Chapter 7, SectIOn Iv.

Note: For explanation of terms and details see Chapter 7, Paragraph B.2.c.

(CLASSIFICATION)

TABLE /-IV-4A. Continued, _ ‘
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TABLE 7-1V-4B

ENHANCEMENT OR UPGRADE OF SENSITIVITY OF TECHNOLOGY OF ITEMS
PLANNED TO BE DELIVERED, SECTION 36(b)(5)(a) REPORT

MEMORANDUM FOR (OR LETTER TO) THE COMPTROLLER, DSAA (ATTENTION: FMSCD) (U)

SUBJECT: Enhancement or Upgrade of Sensitfvity of Technology of Item(s)
Planned to be Delivered, Section 36(b)(5)(a) Report (U)

1.
5105,

The following data are provided in accordance with Chapter 7, DOD

38-M:

P an?

Attachment:

Purchaser:

DOD Component:

Case Designator:

Section 36(b)(1) Certification Number:

Description of the manner in which the technology or capability
has been enhanced or upgraded, including the significance of
such enhancement or upgrade from the level previously described
in the original Section 36(b)(1) Certification:

Estimated net cost of enhancement or upgrade:

Item(s) or service(s) to which change(s) apply (indicate
whether MDE):

Next planned delivery date of item(s) or service(s):

Detailed justification for the sale of  such enhancement or
upgrade:

Copy of original Section 36(b)(1) Notification.

CLASSIFIED BY: (See DOD 5105.38-M, Chapter 7, Section IV.)

(CLASSIFICATION)

(*) Indicate required security classification paragraph markings per Chapter

7, Section IV,

TABLE /-1V-4B,

Enhancement or Upgrade of Sensitivity of Technology of Items
Planned to be Delivered, Section 36(b)(5)(a) Report.
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TABLE 7-1V-4C

STATUTORY NOTIFICATION DATA ON ENHANCEMENT OR UPGRADE
OF CAPABILITY OR SENSITIVITY OF TECHNOLOGY

(CLASSIFICATION)

MEMORANDUM FOR (OR LETTER TO) THE. COMPTROLLER, DSAA (ATTN: FMSCD) (U)

SUBJECT: Data for Statutory Section 36(b)(1) AECA Notification of Enhancement
or Upgrade of Capability or Sensitivity of Technology, Section 36(b)(5)(c) (U)

1. The following supporting data are provided in accordance with Chapter 7,
DOD 5105.38-M, regarding items or services that are proposed to be added to a
previously notified sale.

A. (*) Prospective Purchaser:
B.  (*) DOD Component and Case Designator(s):

C. (*) Original Congressional Notification number and previously noti-
fied dollar value:

D. (*) Estimated net cost of enhancement or upgrade of capability or
sensitivity of technology:

E. (*) Description and quantity of the items and/or services for which
enhancement or upgrade of capability or sensitivity of technology is proposed
(which items are being enhanced?): Include all major defense equipment,
defense articles or services; or design and construction services, segregating
them by dollar values:

F. (*) Description of enhancement or upgrade of capability or sensi-
tivity of technology (what is being done to provide the enhancement or
upgrade?): .

G. (*) Expected security classification of the sale of the enhancement
or upgrade in capability or sensitivity of technology (if it is to be classi-
fied, cite rationale and attach justification):

H. (*) Sales commission, fee, etc., paid, offered, or agreed to be
paid on the enhancement or upgrade in capability or sensitivity of technology
(if none, so state):

I. (*) Identification and location of the prime contractor or princi-
pal contractor of the enhancement or upgrade in capability or sensitivity of
technology:

TABLE 7-1V-4C. Statutory Notification Data on tEnhancement or Upgrade of
Capability or Sensitivity of Technology.
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J. (*) Estimate of the number of additional U.S. Government personnel
and U.S. contractor representatives required in the area of the prospective
purchaser to implement the proposed enhancement or upgrade of capability or

sensitivity of technology and the number of months each category of personnel
will be needed:

K. (*) Has the proposed sale of the enhancement or upgrade in capabil-
ity or sensitivity of technology previously been reported in a DSAA(Q)1138
Report? If so, for which fiscal year quarter?

L. (*) Provide data regarding the enhancement or upgrade in capability
or sensitivity of technology for Section 133(b) report, if applicable:

2. Provide detailed justification including reasons necessitating the sale
of the item(s) or service(s) in view of the sensitivity of such technology:
Attachment: Copy of original Section 36(b)(1) Notification.

CLASSIFIED BY: (See DOD 5105.38-M, Chapter 7, Section IV.)

(CLASSIFICATION)

(*) Indicate required security classification paragraph markings per Chapter
7, Section IV,

TABLE /7-1V-4L. (Continued.)
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TABLE 7-IV-5
IMPACT ON CURRENT READINESS REPORT DATA

(CLASSIFICATION)
DATA FOR POSSIB1E IMPACT ON CURRENT READINESS (Section 133b) REPORT (U)
1. (U) The following supporting data are provided in accordance with
Chapter 7 of the Security Assistance Management Manual:
a. *) Prospective purchaser:
b. *) Selling DoD component:

*) Type and quantity of equipment:

*

(
(
(
d. (*) Total estimated dollar value:
(
(

e. ) Source of supply:
f. *) Impact of sale of articles on current readiness of U.S.
forces:
g. (*) Adequacy of reimbursements to cover replacement cost:
he  (*)
(1) The Initial Issue Quantity (IIQ) requirements for U.S.
forces: -

(2) Percentage of such requirement already delivered to U.S.
forces or contracted for at this time:

(3) The timetable for meeting the requirement for U.S. forces
absent this proposed sale:

(4) The timetable for meeting the requirement for U.S. forces
if this sale is approved:

2. (U) Action officer's name, office, and telephone number:
CLASSIFIED BY: (See DoD 5105.38-M, Chapter 7, Section IV.)
(CLASSIFICATION)

(*) Indicate required security classification paragraph markings per Chapter
7, Section IV, .

TABLE /-1IV-5. Impact on Current Readiness Report Data.
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TABLE 7-1IV-6
TRANSMITTAL LETTER FOR THE UNSIGNED LOA

Dear

Enclosed for consideration and analysis by your Government is an unsigned
advance copy of the "United States Department of Defense Offer and Accep-
tance," DD Form 1513, for FMS case (case designator).

Section 36(b) of the Arms Export Control Act requires that notification
be given to the Congress of the United States before the Department of Defense
issues any offer to: (1) sell defense articles and services, the estimated
total costs of which are $50,000,000 or more, or (2) sell major defense
equipment, the estimated total costs of which are $14,000,000 or more.
Section 36(b) further provides that the offer to sell not be issued if the
Congress, within ( * ) calendar days after receiving such notification, adopts
a concurrent resolution stating in effect that it objects to the proposed
sale. Under the Constitution of the United States, a concurrent resolution of
the Congress does not require Presidential approval and is not subject to veto
by the President.

The Department of Defense has transmitted the required notification of
the enclosed proposed FMS case (case designator) to the Congress on (date).
Assuming that the Congress does not object to this proposed FMS case, enclosed
DD Form 1513 will be signed and issued to your Government by the authorized
Department of Defense representative on or about (date). In the event that
the Congress should object to this proposed sale, you will be notified prompt-
ly of that fact.

Should your Government wish to accept this proposed FMS case, wait until
receipt of the signed DD Form 1513 (forwarded after the Congressional noti-
fication period is completed) and complete Blocks 29 through 37 on the orig-
inal and top three copies of the signed DD Form 1513 only. Completion by your
Government of Blocks 29 through 37 on the enclosed unsigned advance copy of
the DD Form 1513 will not be deemed to be valid.

Sincerely yours,

*  For non-exempted purchasers enter: thirty (30)
For exempted purchasers enter: fifteen (15)

TABLE 7-1V-6, Transmittal Letter for the Unsigned LOA.
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SECTION V - CASE MANAGEMENT

A.  THE SCOPE OF CASE MANAGEMENT,

1. The Military Departments and Agencies will, according to Paragraph
70002H, DOD 7290.3-M, "assign a case manager to each active FMS case." The
FMS- case manager is to be designated by the DoD Component responsible for
implementing sales agreements (DD Form 1513) and leases. The case manager is
defined as that individual who 1is designated to accomplish the task of
integrating functional and inter- and intra-organizational efforts directed
toward the successful performance of a Foreign Military Sales case.

2. Cases will vary in dollar magnitude and complexity. For example, a
$2 billion sale of a major weapon system is extremely complex. A $100 million
case for off-the-shelf replacement spares is less complex. While the two are
different in complexity and dollar value, they both require emphasis and
special management attention (even a very low value case may involve many
different functional activities), and both are managed in accordance with
well-defined guidelines.

3. The case manager is the focal point for management activity on a
case. The task of the case manager is to ensure the objectives of the
assigned case are achieved while adhering to applicable 'laws and regulations.

4. These objectives are threefold: (1) to accomplish the case
(performance) on schedule, (2) to accomplish the case within the case: value,
and (3) to close the case as planned. Successful performance is realizéed when
the objectives of the case are met.

5. The case manager acts as the focal point for case activities by
coordinating and integrating organizational actions and resources assigned to
Security Assistance functions. Critical decisions idinvolving managerial
prerogatives must be coordinated with the case manager.

6. The case manager has a role in each of the major elements of the
case: acquisition, programming, logistics and finance, and shall be involved
in every aspect of planning and executing assigned cases.

7. The case manager functions as an integrator and a generalist. There
are no definite ground rules for determining where the case manager is placed

in the organization. This must be decided by the DoD Component responsible -

for the management of the case. Case management begins during P&A and LOA
preparation and should include total package concept/total package approach.
Each FMS case must be assigned a case manager no later than case
implementation.

B.  CASE MANAGEMENT AUTHORITY, RESPONSIBILITY, ACCOUNTABILITY, AND CONTROL.

1. The case manager should be guided by éxisting policies and manage-
ment directives, and case activities should be governed by these regulatory
documents. Direct communications with participating organizations is
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essential for day-to-day management; however, the case manager's final author-
ity .is limited.to the chain of command, which means that the case manager must
use the established lines of communication and authority.

a. Authoritx

An FMS case is an undertaking which requires concentrated
management effort. Such an undertaking involves complex and ‘interdependent
organizational activities and requires that a case manager be designated as
the single focal point. The case manager should have the authority to take
actions and task inter- and intra-organizational areas relating to financial,
logistics, procurement and administration matters in the day-to-day operation
of a case. A Charter for Case Manager is at Figure 7-V-1,

b. Responsibilities

The case manager is responsible for all management aspects of
the case. Integration of the tasks to support the case objectives is the
responsibility of the case manager. Responsibilities of the case manager
include:

(1) Establish initial and long-range goals and objectives for
case execution.

(2) Prepare a case master plan.

(3) Develop a financial and logistics management plan.

(4) Approve plans of execution, scope, and schedule of work.
(5) Review and verify funding/program requirements.

(6) Integrate the program and logistics financial plan with
the execution of the case. '

(7) Initiate requirements.

(8) Vvalidate that costs are accurate and billed.

(9) Respond to requirements of counterpart managers, func-
tional activities, and other supporting agencies in the resolution of inter-
face or operating problems.

(10) Initiate, when necessary, working agreements with sup-
porting activities as appropriate.

(11) Analyze case performance in relation to required perform-
ance specifications.

(12) Maintain a complete chronological history (significant
events and decisions).

(13) Provide status, progress and forecast reports.
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(14) Develop and execute case closure plan,

(15) Ensure Defense Integrated Financial System (DIFS) and DoD
Component case records are in agreement.

(16) Ensure records are retained in accordance with DoD
7290,.3-M and DoD 5105.38-M.

(17) Ensure schedules are accurate and timely.
The documents listed below reflect the type of work that the case manager

ensures are prepared and submitted. Each of the documents shall specifically
identify the case manager by name and organization:

DD Form 2061 Case Master Plan

Case Progress/Status/Performance Reports
DD Form 2060 Case Directives
Financial Analysis Case Closure Certificate

c. Accountability

(1) Effective case management is dependent upon the performance
and interaction of many organizations. If the performance of a supporting
activity is deficient in regard to a case, the case manager may not be able to
meet case objectives. The case manager shall initially attempt to resolve
problems with the supporting activity and if this proves unsuccessful, then
the problem shall be escalated.

. (2) The  case manager is accountable for accomplishing the case
on schedule within case value and for closing the case as planned. As a
minimum, the case manager is accountable for all documents listed below:

Case Master Plan
Financial Analysis
. Case Directives
. Case Progress/Status Performance Reports

j d. Control

(1) An appropriate master plan shall be developed which
separates the case 1into management components; indicates significant
activities requiring coordination; and, in general, establishes a
time-sequence schedule for case implementation. The plan will also specify
the participants and their assigned responsibilities. It should be prepared
by the case manager at the onset of the case and updated as required.

(2) The case master plan will be tailored by the case manager
to fit the complexity of the case. The case master plan will consist of a
case summary sheet as required by DoD 7290.3-M and other documentation deemed
appropriate to manage the case. This is one control mechanism for the case
manager to ensure. events conform to the plan. Other mechanisms to be used
are: -
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-- Case manager doing periodic comparisons of actual versus
programmed deliveries and associated costs.

-- Case manager updating the case master plan's program,
supply/delivery and financial schedules.

-- Case manager facilitating the flow of funds from the case
to the supporting activities.

These control procedures are designed to identify and isolate problem areas.
When problems are surfaced, corrective action initiated by the case manager is
essential to avoid potential program impacts.

(3) Changes to the LOA or the implementation plan must be
coordinated with the case manager. There may be situations whereby higher
authority may preempt the authority of the case manager, such as in the case
of final negotiations with FMS purchasers or diverted deliveries. The
preemptions should be promptly communicated to the case manager and potential
impacts should be documented for future reference.

C. REPORTING REQUIREMENTS,

1. The case manager is responsible for keeping others informed of the
progress, status, problems and resource requirements of the case. The case
manager must use the normal channels of communications to higher authorities
and supporting activities to let them know what is needed and how the case is
progressing.

2. Existing information and reporting systems should be used to the
maximum extent possible in directing and controlling functions of case
management. For optimum control of the case, DoD Components shall determine.
information needed for case management based on the needs of the case manager.
The case manager should consider the following among other key items essential
for the information package: logistics performance versus case
specifications, availability of funds versus planned expenditures, actual cost
of work performed versus budget cost of work performed, programmed values of
work remaining versus funds available in the case, schedule revisions, and
problems areas. A recommended 1isting of data elements is at Table 7-V-1.

3. The DoD Component shall ensure procedures are established with
supporting activities to provide management information in support of the
case, DoD Components should develop an internal document that allows Service
senior managers to easily review the status of a case against established
performance requirements and the LOA. The internal status document should
address the following four areas:

a. Deliveries., Are deliveries on scheduled as outlined in the LOA?

b. Pricing. Are the prices of the ordered articles and services
for each line of the case compatible with the LOA estimates (within 10%)?

c. Funding. Does the payment schedule accurately reflect financial
requirements?
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d. Closure. Can the case be closed within one or two years from
supply completion date, depending on the type of case involved?

D.  THE CASE MANAGER'S ROLE IN THE ASSIGNMENT OF TASKS.

1. The case manager shall have direct communication from the case
manager's office to key participants dinvolved in support of a case. The
direct line in communication is intended to facilitate the resolution of
day-to-day problems. It is emphasized that the case manager must still
operate within the organization's normal chain of command. Informal
discussions may be necessary between the case manager and supporting
activities, followed by appropriate documentation. Case managers cannot
commit the case implementing agency except through coordinated written
direction.

2. Tasks in the areas of acquisition, logistics and finance will be
assigned to supporting activities wusing normal operating rules. The
supporting activity which accepts the work assignment agrees to specific,
measurable objectives and to detailed task descriptions, specifications,
milestones, and budgets for the work assignment. The supporting activity is
then responsible for the work effort in terms of meeting its objective on time
and within the available budget.

E.  PERFORMANCE SPECIFICATIONS AND MEASUREMENT STANDARDS.

1. The case manager's performance will be monitored by comparing actual
output with that planned. The idea of assigning responsibility to the case
manager for a time schedule, specific set of outputs, and funding limitation
tends to establish a performance specificaton which is useful in judging the
effectiveness of case managers. In other words, the case manager's
performance specifications that could be considered for the purpose of
measurement standards are primarily the three objectives:

a. To accomplish the case (performance) on schedule.
b. To accomplish the case within the case value.
c. To close the case as planned.

2. The case progress shall be reviewed on a recurring basis to verify
that the case activities are proceeding according to planned events.

F.  FORMAL TRAINING TO MEET SPECIAL REQUIREMENTS OF THE CASE MANAGER,

1. The DoD Component must ensure that individuals assigned as case
managers receive adequate training. The following Defense Institute of
Security Assistance Management (DISAM) courses, as applicable are suggested as
a part of a training plan for a case manager:

--  Core

-- -Financial Management
--  Case Management

-- Training Management

7-140 Change No. 6, 1 March 1986




DoD 5105,38-M

. 2. In addition, internal training should be conducted within the
implementing agencies to cover the organization's FMS procedures and to
rectify any perceived case management inadequacies.
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FIGURE 7-V-1
CHARTER FOR CASE MANAGER

The case manager has responsibility for total case management from
assignment through case closure. The case manager operates within the chain
of command to direct the necessary action to satisfy case requirements. The
case manager ensures that the case (performance) 1is accomplished on a
schedule, within case value, and closed as planned. The case manager manages
the case through reviews, visits, surveillance of reports, and correspondence.
The case manager integrates the efforts and ensures timely resolution of
problems surfaced by supporting activities.

FIGURE /-V-1. Charter for Case Manager.
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TABLE 7-V-1
CASE MANAGER DATA ELEMENTS

RSN Level Program

Direct Program Value

--  Section 21 (specify Publications/Training)
-~ Section 22 (specify GFM/GFE)
Indirect Program Value

-- R&D

--  Rental

-- Asset Use

-- CAS

--  Nonrecurring Production

-- Administrative Fee
Accessorial Value/Costs

Type of Financing
Commitments/Obligations
Transportation

Performance Sources

Requisition Status

Contract Data

Contract Closure Date

NOTE:;

Reports of Discrepancies
Repair Data

Training Data
ObTigational Authority
Commitments by Fund Cite
Obligations by Fund Cite
Physical Deliveries Quantity/Value
Financial Deliveries
Work-in-Process
Expenditure Authority
Payment  Schedule

Billed to Date

Delivered to Date
Collections

Accounts Receivable
Disbursements

DoD 5105.38-M

This is a representative list of potentially useful data elements.
It is not all inclusive and some data elements Tisted may not be

required for a specific case.

TABLE /-V-1, Case Manager Data tlements,
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CHAPTER EIGHT

FMS CASE PERFORMANCE

SECTION I - CASE IMPLEMENTATION AND EXECUTION

A.  IMPLEMENTATION.

1. After receiving the initial deposit, together with a copy of the
accepted LOA and the applicable request for obligational authority (0/A), SAAC
issues 0/A to- the cognizant implementing agency (I/A), e.g., MILDEP. The 0/A
is evidence that proper acceptance, including cash deposit, has been received
and the FMS case may be implemented.

2. The DD Form 1513 provides the basic information concerning, and
authority for, a given FMS case. However, a DD Form 1513 by itself may not be
sufficient to permit an FMS case to be implemented. In this regard, I/As may
issue case implementing instructions to applicable activities within the DoD.
Implementing instructions will state that implementation is subject to receipt
of 0/A.

3. The following procedures have been developed to handle requests for
emergency obligational authority (0/A):

a. Implementing Agencies (IA) will limit requests for emergency 0/A
to true emergency situations (e.g., where normal O/A processing time would
exceed training start dates, contract award dates, etc.).

b. Requests for emergency approval of O/A will be directed to
SAAC/FSRC. '

c. IA's will establish official points of contact to receive,
evaluate and relay to SAAC legitimate request for emergency approval of 0/A.

(1) TIA's will provide the name, office symbol, and telephone
numbers of their point(s) of contact to SAAC/FSRC.

(2) A1l IA requests will be relayed to SAAC through these
offices.

(3) Any requests received by SAAC from other persons will be
referred by SAAC to the appropriate IA point of contact.

d. IA's will provide SAAC with any available documentation to
support the emergency approval request (e.g., copies of signed LOAs, messages
from security assistance organizations (SAO) stating that LOA and/or initial
deposit are in USG hands).

e. IA's will dinsure that DD Form 2060, "FMS Obligational

Authority," has been provided SAAC via the IA Customer Order Control System
(COCS) prior to requesting emergency approval of 0/A.
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f. Upon confirmation of an emergency O0/A requirement from an
authorized point of contact, SAAC will immediately enter the required 0/A
ceiling in the applicable COCS. Subsequently, based on SAAC receipt of DD
1513 (facsimile acceptable) and initial deposit (if required), the associated
FMS case will be implemented in DIFS and O/A ceiling released via automated DD
2060 (R5) transaction within two work days.

g. Exception to this procedure may be granted on a case-by-case
basis by DSAA-COMPT-FMD,

B.  EXECUTION,

1. The execution phase of the case is usually the 1ongest in terms of
time. It is that phase during which the articles and/or services purchased on
the DD Form 1513 LOA are actually produced/performed by the m111tary depart-
ment under the author1fy granted by the LOA.

2. The means by which the USG fulfills the requirements of the FMS
program depend on the nature of the materiel and services being furnished. A
typical program involves the procurement of items from new production, as well
as providing selected items from government stocks. The compiete system then
may be composed of both contractor-furnished and government-furnished equip-
ment, subsystems and materiel. Items to be procured are contracted for by
cognizant DoD buying activities. FMS requirements may be consolidated with
USG requirements or placed on a separate contract, whichever is more expedient
and cost effective. Federal Acquisition Regulation (FAR) provisions applica-
ble to DoD also apply to procurements for FMS customers.

3. The actual acquisition and performance actions for the FMS program
are carried out by USG activities in the same manner and using 1arge1y the
same internal management organ1zat1ons as for USG programs.

4, Logistics is the discipline that incorporates the functional areas
which carry out the execution of the FMS case. These functional areas are
acquisition, supply, transportation, maintenance and training. The concurrent
discipline of financial management closes the loop of the execution phase.

5. As a part of the discussion of the Execution phase, it is advisable
to re-visit the Total Package Approach/Total Program Concept. The Total
Package Approach (TPA) is a means of insuring that the FMS customers are aware
of and are afforded the opportunity to plan for obtaining all necessary
support items, training and services required to efficiently dintroduce and
operationally sustain major items of equipment/systems considered for pur-
chase. The key word is "sustain." Any one who has responsibility for P&A or
case preparation must be able to offer the complete package for sustainability
to the purchaser. In addition to the system itself the four major categories
that we should consider in the TPA include: Training, Technical Assistance,
Initial Support and Follow-on Support. .

6. DoD 7290.3-M, Chapter 6, requires the orderly maintenance of case

files. It is emphas1zed that well-organized files provide an audit trail for
FMS management reviews and other planning actions.
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SECTION IIT - LOGISTICS

A.  FOLLOW-ON _SUPPORT.

1, Blanket Order.

a. Description. Blanket Order FMS cases represent an agreement
between a foreign country or international organization and the U.S. Govern-
ment for a specific category of material or services (normally identifiable to
one or more end items) with no definitive listing of items or quantities.
Utilization of a Blanket Order FMS case does not change the requirement for
authorization/approval of material, training, or services which may be re-
quired by other provisions of the SAMM or by other DoD directives. Blanket
Order FMS cases are not to be used as a substitute for Cooperative Logistics
Supply Support Arrangements (CLSSAs) since the customer must normally wait the
normal procurement leadtime, unlike matured CLSSAs. Blanket Order FMS cases
are established to facilitate and simplify procedures for foreign purchasers.
In addition, DoD components are able to standardize logistics supply opera-
tions and promote operational economies for commodities most susceptible to
high volume processing. The foreign purchaser or DoD component may place
orders during the ordering period of the case, which normally will not exceed -
24 months. Orders which would exceed the established dollar ceiling in the
LOA will not be processed. When established, the Blanket Order FMS case
permits the purchaser to submit either MILSTRIP requisitions, letter, or .
message requests for articles or services directly to the cognizant Military
Department International Logistics Control Office (ILCO) or appropriate
Defense Agency without a defined order LOA being prepared on each occasion.
Related administrative lead time is substantially reduced.

b. LOA Preparation. Supplementary notes will be incorporated in
each LOA to sufficiently elaborate on the duration of the case, method of
input of requirements, and delivery instructions. LOAs will normally cite
type of assistance to permit maximum flexibility to allow either stock issue
or procurement. Estimated prices for items identified by NSN can be obtained
from the applicable U.S. Military Services' Management List. Normally two
factors will influence this price; one is a high probability that procurement
will be required and the second is a price escalation will be very likely. To -
avoid long and costly delays, purchasers should be encouraged to include a
cost escalation factor to current management list prices and to consider any
additive factors didentified in DoD 7290.3-M. Requisition preparation and
formats are contained in the