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FOREWORD

The Security Assistance Management Manual (SAMM) pro-
vides in a single volume information and instructions
needed at all levels within the Department of Defense to
carry out responsibilities of the Secretary of Defense for
administering U.,S., Military Assistance and Foreign Mili-
tary Sales Programs and related activities. Subjects
unique to these programs are covered in detail; those
affecting program administration, but which are of general
application to other DoD programs, are referenced and

summarized if appropriate. The SAMM has been structured -

to capitalize on the flow of security assistance functions
and take advantage of the fact that many of the topics
have a natural interrelationship and correspondingly
logical interaction.

User suggestions for improvements to the SAMM, both
as to coverage and arrangement, are solicited. Specific
suggestions should be addressed to the Defense Secur1ty

~ Assistance Agency (DSAA), SAMM Coordinator.
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CHAPTER ONE
INTRODUCTION TO SECURITY ASSISTANCE

SECTION I - MANUAL PURPOSE AND STRUCTURE

A. PURPOSE., DoD 5105.38-M, "Security Assistance Management Manual" (SAMM),
formerly the Military Assistance Sales Manual (MASM), has been published to
establish policies and procedures required to carry out the management of
security assistance in accordance with the Foreign Assistance Act (FAA) 1961,
as amended; the Arms Export Control Act (AECA), 1976, as amended; and other
applicable statutes and directives.

B. ORGANIZATION. The Manual has been organized to follow the logical steps
associated with the various processes that occur in security assistance
management,

1. Major related categories of information are organized by chapter.
Categories within each chapter are refined at the section level. Sections
within individual chapters are sequentially numbered using Roman numerals,
e.g. SECTION I, SECTION II, etc.

2. It should be noted that the organization of the chapters are such
that closely related topics are brought under one heading while still retain-
ing the unique, though interrelated, characteristics addressed in the separate
sections of the chapter. Through this arrangement the reader has an opportun-
ity to review the contrasts and comparisons of each related topic in close
proximity, thereby enhancing the understanding of each process and its inher-
ent procedures.

C. CHAPTER IDENTIFICATION SYSTEM,

1. Within each chapter section, paragraphs are numbered consecutively
using an alpha/numeric system.

a. Major paragraph headings are identified by capital Tletters,
underlinsd, and preceded by a sequential capital letter (e.g., A. MAJOR
HEADING. ).

b. Subparagraphs are 1likewise identified consecutively using
Arabic numbers (e.g., 1.), lower case letters (e.g., a.), Arabic numbers in
parentheses (e.g., (1)), and lower case letters in parentheses (e.g., (a)),
with appropriate indentations. Subparagraphs may be preceded by underlined
subheadings (e.g., 1. Subheading.) on an optional basis for emphasis and ease
of understanding.

2. Page numbers consist of a two part Arabic number. The first part
indicates the chapter, the second part indicates the page within the chapter.

3. Tables, charts, and other illustrations are listed consecutively
within each section of the separate chapters, labeled "Table" or "Figure" as
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appropriate. An illustration would be numbered as "Table 1-I-1" or "Figure
1-1-1" with the first Arabic number indicating the chapter, the second Roman
number designating the chapter section, and the third Arabic number identify-
ing the consecutive illustration within the section. _

D. APPLICABILITY. The provisions of this Manual apply to the Office of the
Secretarv of Defense (0SD), its separate agencies, the Military Departments
(hereinafter noted as MILDEPs), Unified Commands and their agencies, security
assistance organizations (SAO), the Organization of the Joint Chiefs of Staff
(0JCS) and all other Defense agencies (hereinafter referred to collectively as
"DoD Components" engaged in the management or implementation of security
assistance).

E. OBJECTIVES. The general objectives of the Manual are to:

1. Assure full compliance with the legislative authorities of the FAA,
AECA, ard other relevant statutes.

2. Provide an organizéd compilation of related quidance and procedures.

3. Facilitate its use as a practical management tool.

4. Provide a définitive cross-index for ease in its use.

5. Provide cross-réference,to other applicable directives’and regula-
tions, where appropriate.

6. Ensure compliance with all policies, procedures, and management
reporting requirements.

F. BASIC ISSUES AND CHANGES.

1. The Manual, published in a loose-leaf format, is desigred to accom-
modate changes to policy and procedures with minimum effort.

2. The Defense Security Assistance Agency (DSAA) is responsible for
determining and developing all changes to the Manual. Two types of changes
are involved -- interim and formal. Interim changes will be made through a
DSAA message (TWX) or memorandum format. A formal change, published as
required, will incorporate all applicable interim changes issued during the
immediate preceding period.

3. Formal changes, sequentially numbered and dated, will be made to the
extent feasible by the reissuance, addition or deletion of complete pages.
Lines that are being changed will be indicated by asterisk (*) in the margins.
If a complete rewrite of a paragraph or subparagraph, or the addition of a new
paragraph or subparagraph is .involved in the pages reissued, only the first
1ine(of)such paragraph or subparagraph will be annotated with a double aster-
isk (**).

G. DISTRIBUTION. The Manual and formal changes thereto will be distributed
to DoD activities by the Defense Institute of Security Assistance Management
(DISAM-DRP), Wright-Patterson Air Force Base, Ohio, 45433. Distribution
within each military department, i.e., USN, USA, and USAF will be provided
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through each military department's publication distribution system. The
respective points of contact are:

NAVY: Office of the Chief of Naval
Operations (CNO/OP-63)
ATTN: 0P-631D3
U.S. Department of the Navy
Washington, DC 20350

ARMY: Army Publication Distribution Office
Office of the Adjutant General
ATTN: DAAG-0PD
Rm 1B925, The Pentagon
Washington, DC 20310

AIR FORCE: Publication Distribution Center
2800 Eastern Blvd.
Middle River
- Baltimore, MD 21220

Such distribution will be in accordance with addressee lists developed and
provided by the DSAA Comptroller, Office of FMS Control Division, Washington
DC, 20301. Requests for commercial purchases of the SAMM should be directed
to the aforementioned DSAA office.

H.  INTERPRETATION, RECOMMENDATIONS AND DEVIATIONS. Requests for clarifica-
tion or interpretation of, or changes to, the provision of this Manual should
be submitted through security assistance management channels to the DSAA
(ATTN: SAMM Coordinator), Washington DC, 20301. Any guidance contained in
this Manual that appears to be in conflict with other DoD issuances or govern-
ing statutes and regulations should be reported to the DSAA SAMM Coordinator.
Deviations from the policies presented in this Manual may not be implemented
without the explicit prior approval of the Director, DSAA, based upon jus-
tified requests from the components of the DoD.

I. EFFECTIVE DATE AND IMPLEMENTATION. The provisions of this Manual are
effective upon date of transmittal.

SECTION II - RATIONALE AND SCOPE

A. PURPOSE. Section I addressed the basic structure and organization of the
SAMM,” its authorities, applicability and responsibilities. This section is
designed to summarize the rationale and scope of the security assistance
program,.

B. RATIONALE FOR SECURITY ASSISTANCE PROGRAM.

1. Security assistance has historically played a prominent role in U.S.
foreign and defense policy. The security assistance program is an essential
complement to the overall U.S. defense effort. When we directly assist other
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. . . . . |
nations in meeting their defense requirements, we also make a contribution to
our own security. o !

2. Securitv assistance represents a most visible aspect of our foreign
policy in that its implementation results in tangible evidence of U.S. inter-
ests and presence. Such evidence is represented by the delivery of defense
weapor systems to friendly foreign governments; by numbers of international
military students in U.S. service schools; by U.S. personnel advising other
governments in increasing their internal defense capabilities; and by provid-
ina quidance and assistance in establishing a practical infrastructure and
economic base through which regional stability can be échieved and maintained.

C. SECURITY ASSISTANCE SCOPE.

1. Security assistance, defined in its simplest terms, concerns the
transfer of military and economic as$istance through sale, grant, lease, or
loan to friendlv foreign governments. Transfers are carried out under the
principle that if they are essential to the security and economic well-being
of such governments and international organizations, they are equally vital to
the security and economic well-being of the United States.

2. Security assistance consists, interalia, of the following major
programs: :

a. Programé administered by the DoD:

(1) The International Military Education and Training.(IMET)
Program; : , -

(2) Foreign Military Sales (FMS) Financing; and
(3) Foreign Military Sales (FMS).

b. Programs administered by the Department of State:
(1) Economic Support Fund (ESF);
(2) Peacek:eping Operations (PK0);

(3) Commercial Export Sales licensed under the Arms Export
Control Act (AECA); and

(4) Anti-terrorism.

3. Prior to 1981, defense articles and defense services were provided
as grant aid through a separate program, the Military Assistance Program
(MAP), which was administered under procedures entirely different from those
used for FMS, Legislation effective in FY 1982, however, allows grant funds
to be merged with other funds held for the foreign government's account (e.g.,
cash, FMS credits) in that country's FMS trust fund. This technique, which is
used exclusively today, precludes distinguishing items as having been provided
as grant aid. Special rules, procedures, and constraints for items provided
as grant aid, essentially those set forth in the MASM, apply only to programs
initiated under the old system. FMS rules and procedures apply to all others.
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D. IMPLEMENTATION. The Department of Defense (DoD) administers and manages
all transactions that involve the transfer of defense articles and services
and the provision of military training for international students. In this
regard, security assistance is an integral element of the DoD mission. The
development and execution of the program shall be accorded the same high
degree of attention and efficiency as other DoD programs. To the extent
practical, security assistance requirements shall be integrated with other DoD

requirements and implemented through the same DoD systems, facilities, and
procedures.
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CHAPTER TWO
MAJOR STATUTORY AND POLICY PROVISIONS

SECTION I - GENERAL

A. PURPOSE. This chapter highlights the fundamental legal authorities and
restrictions that apply to the components of the overall security assistance
program managed by the Department of Defense.

B. BACKGROUND. Military Assistance (MAP) and International Military Educa-
tion and Training (IMETP) are grant aid programs administered under authority
of the Foreign Assistance Act (FAA) of 1961, as amended. Foreign Military
Sales (FMS) are made under authority of the Arms Export Control Act (AECA),
1976, as amended.

1. The Administration annually makes specific requests to Congress for
the security assistance budget and any legislative amendments necessary to
meet changing requirements. The Congress reviews the Administration's request
and then appropriates the funds, and enacts such amendments deemed appropriate
for carrying out the program. Standing authorizations relate to:

a. The sale of defense articles, services, and training (FMS),
b. The sale of design and construction services (FMCS).

c. The extension of direct and guaranteed credit in connection
with sales (FMSCR).

d. Lease of defense articles.

e. The transfer of military assistance (MAP) funds to the FMS
Trust Fund,

f. Grant training under the International Military Education and
Training Program (IMETP).

g. Furnishing defense articles, defense services, and training as
grant aid from DoD resources (FAA Section 506 drawdown).

2. Appropriations. Appropriations must be obtained .from the Congress
for paragraphs c., e., and f. of the above USG-financed program authoriza-
tions. Appropriations also are requested to reimburse DoD for the value of
items furnished under FAA Section 506 drawdown,

3. Continuing Resolution Authority (CRA). In the event that the regu-
lar foreign aid appropriations are not legislated prior to the beginning of
the fiscal year, essential FMSCR, MAP, and IMET activities are usually carried
out under a CRA which constitutes temporary or stop-gap appropriations made by
the Congress.
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! SECTION II - GRANT AID

A. GENERAL. Grant aid is furn1shed through programs for Military Assistance
(MAP)"and International Military Education and Training (IMET).

B.  MILITARY ASSISTANCE (MAP).

!
1. General authgm1ty and conditions of eligibility appear in Chapter 2
of the FAA,

2. The program includes furnishing defense articles, defense services,
and training by drawdown of DoD resources under emergency conditions and
procedures as set forth 1n Section 506, FAA. Procurement is not authorized
under this provision.

3. Except for administrative costs and the close-out of country pro-
grams initiated prior to FY 1982, funded programs are implemented under the
prov1s1ons of Section 503(a)(3) which permits transfer of funds to the coun-
tries' FMS trust account. Articles, services, and training acquired with such
funds are ind1st1nguishab1e from other FMS acquisitions and thus are treated
identically.

C. TRAINING (IMET). The 'Internat1ona1 Military Education and Training
(IMETY program 1s operated as a discrete grant aid program under unique
policies and procedures. Refer to Chapter 10 for appropr1ate details.

SECTION 111 - FOREIGN MILITARY SALES (FMS)

A. LEGISLATIVE AUTHORITY FOR FMS.

1. Arms Export Control Act (AECA), 1976, as amended.

a. Eligibility. No defense articles or defense services may be
sold or leased to any countny or international organization under the AECA
unless the President f1nds, in accordance with Section 3 thereof as amended,
that:

{v

(1) The furnishing of defense articles and defense services to
such country or international organization will strengthen the security of the
U.S. and promote world peace.’ |

(2) The country or international organization shall have
agreed not to transfer title of, or possess1on of, any defense article or
- related training or other defense service so furnished to it to anyone not an
officer, employee, or agent of that country or 1nternat10na1 organization and
not to use or permit the use of such article or related training or other
|

i
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defense service for purposes other than those for which furnished unless the
consent of the President has first been obtained.

(3) The country or international organization shall have
agreed that it will maintain the security of such article and will provide
substantially the same degree of security protection afforded to such article
by the U.S.; and

(4) The country or international organization is otherwise
eligible to purchase or lease defense articles or defense services. The
countries or international organizations found eligible to purchase or lease
defense articles or defense services under the Presidential finding are also
subject to other provisions of the AECA.

b. List of Eligible Countries. The current list of eligible
countries and 1international organizations determined by the President is
provided in Chapter 6 of this Manual.

c. Presidential Determination. The President must determine the
eligibility of the prospective purchaser on the basis that sales will
strengthen U.S. security and promote world peace [AECA, Sec. 3(a)(1)].

d. Designation of Defense Articles and Services. The President is
authorized to designate those items which shall be considered defense articles
and services, and to promulgate regulations for control of the export of such
articles and services. The items so designated shall constitute the United
States Munitions List [AECA, Sec. 38(a)]. Items in categories which are
asterisked on this list are considered Significant Combat Equipment (SCE). A
copy of the U.S. munitions list is enclosed at Table 2-11I-1,

e. Secretary of State Approval Authority. The Secretary of State
shall be responsible for determining whether there shall be a sale to a
country and the amount thereof, whether there shall be a lease to a country,
and whether there shall be delivery or other performance under such sale or
lease of export to the end that sales, leases, and exports are integrated with
other U.S. activities and that the foreign policy of the U.S. is best served
thereby [AECA, Sec. 2(b)].

f. Amms Control. Arms control consequences must be taken into
consideration when evaluating any FMS sale [AECA, Sec. 42(a)(3)].

g. Atomic Energy Act and Major Ship Transfers. Provisions of
Atomic Energy Act of 1954, as amended, and title 10 USC /307 requiring sepa-
rate legislation for major ship transfers are unaffected by the AECA, Sec. 44,
(See Section IV, paragraph B. of this chapter for futher discussion.)

h. Sources of Sales Materiel. Defense articles or services may be
sold from the stocks of the DoD or the DoD may enter into contracts for
procurement of defense articles or defense services for sale to eligible
foreign countries or international organizations (AECA, Secs. 21 and 22).

i, Use of FMS Credit Funds for Procurement Outside United States,
FMS credit funds may be used for procurement outside the U.S. only 1t the
President determines that such procurement will not result in adverse effects
upon the U.S. economy or the industrial mobilization base [AECA Sec. 42(c)].
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Prior consultations within the Department of Defense (DSAA) and with the
Departments of State and Treasury are required,

j. Termination Due to Unnecessary Military Expenditures. Further
sales, credits, and guaranties shall be terminated to any economically less
developed country which diverts economic aid, or its own resources to unneces-
sary military expenditures, to a degree which materially interferes with its
development (AECA, Sec. 35) Existing sales, credits, and guaranties need not
be terminated. !

k. Prohibition Against Discrimination, Intimidation or Harassment.
No sales will be made and no credits or guaranties extended to, or for any
country whose laws, regulations, official policies or governmental practices
prevent any person from participating in the furnishing of defense articles or
defense services on the basis of race, religion, national origin, or sex. No
sales will be made and no credits or guaranties extended to any country
determined to be engaged in a consistent pattern of acts of intimidation or
harassment directed against individuals in the U.S., (AECA, Secs. 5 and 6).

B. POLICIES.

1. General.

a. Basic Sa]es'Poliqy. In Chapter 1, Section 1 of the AECA, the

Congress:

(1) Recognized the increasing cost and complexity of defense
equipment and the continued need for international defense cooperation to
maintain peace and security.

(2) Estab11shed the policy that sales will facilitate the
common defense by entering into international arrangements with friendly
countries on projects of cooperative exchange of data, research, development,
production, procurement, and logistics support to achieve national defense
requirements and objectives of mutual concern;

(3) Declared that the AECA authorizes sales that further U.S.
security objectives to friendly countries to equip their forces with due
regard to impact of sales on social and economic development and on arms
races; and -l

(4) Declared the sense of the Congress that all such sales be
approved only when they are consistent with U.S. foreign policy interests.

2. Material Transfer Policy.
T

a. Use of Defense Acquisition Regulation (DAR). When procuring
for a foreign government, Dol will apply the same contract clauses and con-
tract administration as it would use in procuring for itself, except where
deviations are authorized in the DAR. If a sole source procurement requested
by a foreign government appears to be motivated by objectives in conflict with
this requirement or with any U.S. legislation, the request must be forwarded
to the DSAA, which may forward the request to the Department of State for
consideration. No LOA in such cases will be issued without approval of the
Director, DSAA,
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b. Foreign Military Construction Sales (FMCS). In addition to
sales of defense 1tems and defense services, the Department of Defense may
sell design and construction services to eligible foreign countries or inter-
national organizations (AECA, Sec. 29). Such sales are treated as a separate
category from FMS, but as AECA sales.

c. Proper Use of Materiel. Consistent with its resources and the
situation prevailing in country, the designated U.S. SAQO is responsible for
supervising and reporting on the utilization by the foreign country of defense
articles and services acquired through FMS or leased to the recipient by the
DoD.

d. Diversion of Materiel. DoD policy calls for a determination to
be made that sale of a defense item will not degrade U.S. defense efforts by
taking needed equipment from U.S. stocks (withdrawals), or by disrupting
deliveries of critical items from production for U.S. forces (diversions),
unless security or foreign policy requirements are such that sale of the item
is in the overall U.S. national interest.

e. Insurance. Purchasers will self-insure FMS shipments or obtain
commercial insurance without any right of subrogation of any claim against the
United States. In extraordinary situations, and upon specific request by the
purchaser and receipt of written authorization from the purchaser for the
designated departmental procurement activity to act as the agent of the
purchaser to obtain pricing quotes and, if necessary, procure the insurance
required, insurance may be obtained by the military department concerned and
billed as a separate line item on DD Form 1513. For FMS cases already imple-
mented, authorized insurance coverage can be added by amendment. Whenever a
military department does provide these services to a purchasing country or
organization, it should obtain insurance from a U.S. insurance firm if possi-
ble, and in any event it should point out that this is an exceptional arrange-
ment, and should encourage and assist the purchaser to make its own arrange-
ments for insurance for subsequent cases.

f. Delivery Commitments. The availability data set forth in FMS
cases which have been properly accepted and funded by the purchasing country
or international organization constitute commitments by the U.S. Fulfiliment
of these commitments is an important measure of the good faith of the U.S. in
dealing with its friends and allies. Accordingly, all DoD components shall
assure that FMS delivery commitments are fully coordinated, and that the
material conforms to the standards on the LOA, and can be delivered in the
agreed time period. Cases where proposed sales involve the delivery of major
equipment which is in relatively short supply, or in less than procurement
lead time, or which the military departments determine to be in conflict with
U.S. requirements, shall be referred promptly to the DSAA. In this matter,
early awareness of foreign requirements which generate production/delivery
conflicts will enable the DoD to establish the most favorably attainable
delivery schedule,

g. Materiel Standards. It is DoD policy that defense articles
offered and sold to foreign governments and international organizations should
reflect favorably upon the United States. Therefore, defense articles offered
and sold under FMS will normally be new or unused, or as a result of rehabili-
tation, possess original appearance insofar as possible, and, as a minimum,
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have serviceability standards prescribed for issue to U.S. forces, If the
customer country desires exclusively new end items of equipment, this require-
ment will be stated in the LOA, If the customer desires to purchase “"as is/
where is,” this will also be stated in the LOA,

h. Procurement in Foreign Countries. Unless dictated by overrid-
ing logistics considerations approved by the Secretary of Defense, the DoD
will not enter dinto sales arrangements which entail commitments for DoD
procurement in foreign countries.

3. Fipancial Management.

a. Recovery of Cost. The FMS program must be managed at no cost
to the U.S. Government {with certain exceptions specifically covered by law),
while insuring prompt and complete service to the customer. This requires a
thorough understanding of procedures for pricing items or services furnished,
administering FMS cases, and reporting of deliveries of materiel or services.
The LOA agreement makes it mandatory for the purchaser to pay for the full
value of the transaction,! regardless of terms of sale specified for the
individual case.

b. Payment in U.S. Dollars. Sales may be made under FMS only if
the e11g1b1e purchaser agrees to pay in U.S. dollars (AECA, Secs. 21 and 22).
Payment in kind (barter) is authorized by Section 21(h) AECA under the limited
circumstances specified therein,

c. Credits.

(1) Use of \Credit for Essential Items. Credit and credit
guaranties under the AECA will be used only to assist countries in acquiring
essential items which cannot reasonably be financed by other means and normal-
ly will be used only to finance investment requirements,

(2) Use of Concessionary Credit Terms., Concessionary credit
terms (i.e., interest rates less than cost of money to the U.S. Government)
will be granted only when determined by the President to be required in the
national interest. (Sec. 23, AECA).

(3) Repayment of Credit. FMS credits must be repaid in U.S.
dollars within 12 years atter the delivery of the defense articles or the
rendering of the defense services (Sec. 23, AECA), unless otherwise provided
for by U.S. law. f

(4) Use of Credit Payments. Cash received from FMS and from
repayments of FMS credits ;shall not be used for financing new credits or
guaranties. (Sec. 37, AECA).

d. Financing of Sales.

(1) U.S. Guaranties. Financing by any individual, corpora-
tion, partnership, or other judicial entity doing business in the U.S. (ex-
cluding U.S. government agencies other than the Federal Financing Bank) may be
guaranteed by the U.S. Government if such financing is in connection with FMS
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or FMCS or direct commercial sales of defense items.

Fees shall be charged
for such guaranties. (Sec. 24, AECA)
(2) Export-Import Bank, Export-Import Bank financing of sales
of defense items to economically Tess developed countries is prohibited.
(Sec. 32, AECA).
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TABLE 2-1II-1

SUBCHAPTER M <- INTERNATIONAL TRAFFIC IN ARMS

§ 121.01

Title 22—Foreign Relations

SUBCHAPTER M--INTERNATIONAL TRAFFIC IN ARMS

EprroriaL Nots: For regulations which su-
persede certain provisions of this 8ub-
chapter M, see 27 CFR Part 47.

PART 121-—ARMS, AMMUNITION,
AND IMPLEMENTS OFi WAR

ENUMERATION OF Anrxcfx.u

121.01 The U.S. munitions ust.l

_ DEFINITIONS AND Izrrmnrn'nom

121.02 Equipment.

121.03 Significant combat equ:pmem.

121.04 Firearms.

121.08 Cartridge and shell caslnu.

121.08 Military demolition blocks and
blasting caps. j

131. 07 Apparatus and devices'under Cate-

ry IV(b).

121.08 Amphibious vehicles.

121.09 Chemical agents.

121.10 Propellants.

121.11 Military explosives.

121.12 Military fuel thickeners.

121.13 Vessels of war md spech.l naval
equipment.

121.14 Alrcraft and reiated mlclen.

121.15 End-items, components, accessories,
attachments, and parts.

121.18 Forgings, mtma. a.nd machined
bodies. ‘

121.17 “United States.” '

121.18 Person. . 5

121.19 Export. !

121.20 Intransit shipments.

121.21 Licenses.

121.22 District Director of Customs.

AUTHORITY: Sec. 414, as amended, 68 Stat.
848; 22 U.S.C. 1934; secs. 101 and 108, E.O.
10973, 26 FR 10469; sec. 8, Departmental
Delegation of Authority No. 104, 26 FR
106808, as amended, 27 FR 9925, 28 FR 7231;
and Redelegation of Authority No. 104-3-A,
28 FR 7231. i’

Sooncek Dept. Reg. 108.605, 34 FR 12029,
July 117, 1969, un.lem| otherwise noted.

Sections 121.04-121.22 redesignated by
Dept. Reg. 108. 733' 42 F’R 16617, Mar. 29,
1977.

Envmnxou or Aa_rxcus

§121.01 The US. mumtiom list.

Pursuant to the authority cited
supra the foll?wtng articles' are

'"The term "article” shall mean any of the
arms, ammunition,|and {mplements of war
and technical data relatlnc thereto enumer-

U
' il

I

hereby designated as arms, ammuni.
tion, and implements of war.

CATEGORY [—-FIRRARMS

(a) Nonautomatic and semiautomatic fire-
arms, to caliber .50 inclusive, shotguns with
barrels leas than 18 inches in length, and ali
components and parts therefor (see
$4 121.03 and 123.30 through 123.34).

(b) Automatic firearms and all compo-
nents and parts therefor to caliber .50 incly-
sive (see § 121.03).

(c) Insurgency-counterinsurgency type
firearms or other weapons having a special
military application regardless of caliber:
and all components and parts therefor.

(d) Firearms silencers.

(e) Bayonets and specifically designed
components therefor.

(1) Riflescopes (except sporting type
sights including optical) and specifically de-
signed components therefor.

Catecory II—-ARTILLERY AND PROJRCTORS

(a) Guns over caliber .50, howitzers, mor-
tars, and recoilless rifles.

(b) Military f{lame throwers and projec-
tors.

(¢) Components and parts including, but
not limited to, mounts and carriages for the
articles in paragraphs (a) and (b) of this cat-
egory.

CATEGORY III—AMMUNITION

(a) Ammunition for the arms in Catego-
ries I and II of this section (see §§ 123.03
and 121.04).

(b) The following components, parts. ac-
cessories, and attachments: Cartridge cases,
powder bags, bullets, jackets, cores, shells
(excluding shotgun), projectiles, boosters,
fuzes and components therefor, primers,
and other detonating devices for such am-
munition (see § 121.04).

(¢) Ammunition belting and linking ma-
chines.

(d) Ammunition manufacturing machines,
and ammunition loading machines (except
hand loading).

Carzoory IV-—-laoncm Venicies, GuiDm
MissiLes, BarListic Missiigs, ROCKETs,
TorrEpoes. Bomas, AND Mines

(a) Rockets (except meteorological sound-
Ing rockets). bombs, grenades, torpedoes,
depth charges, land and naval mines, and
demolition blocks and blasting caps (see
§ 121.08).

ated In the U.S. Munitions List (see
§ 123.38).

TABLE 2-I1I-1. International Traffic in Arms.
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(b) Launch vehicles, guided missiles, and
ballistic missiles, tactical and strategic.

(¢) Apparatus, devices, and materials for
the handling, control, activation, detection,
protection, discharge, or detonation of the
articles in paragraphs (a) and (b) of this cat-
egory (see § 121.08).

(d) Missile and space vehicle powerplants.

(e) Military explosive excavating devices.

(f) Ablative materials fabricated or semi-
fabricated from advanced composites (eg.,
silica, graphite, carbon, and boron fils-
ments) for the articles in this category
when clearly identifiable as arms, ammuni-
tion, and implements of war, including the
tape wrapping and other techniques for
their production.

(g) All specifically designed components,
parts, accessories, attachments, and associ-
ated equipment for the articles in this cate-

gory.

CaTEGORY V—PROPELLANTS, EXPLOSIVES, AND
INCENDIARY AGENTS

(a) Propellants for the articles in Catego-
ries IIT and IV of this section (see § 121.09).

(b) Military explosives (see § 121.10).

(c) Military fuel thickeners (see § 121.11).

(d) Military pyrotechnics except (1) nonir-
ritant smoke and (i) other pyrotechnic ma-
terials having dual military and commercial
use.

CATEOORY VI—VESSELS OF WAR AND S8PECIAL
Navar EquirMzry

(a) Warships, amphibious warfare vessels,
landing craft. mine warfare vessels, patrol
vessels, auxiliary vessels, service crafts,
floating dry docks, and experimental types
of naval ships (see § 121.12).

(b) Turrets and gun mounts, misaile ays-
tems, arresting gear, special weapons sys-
tems, protective systems, submarine storage
batteries, catapults and other components,
parts, attachments, and accessories specifi.
cally designed for combatant vessels, includ-
ing but not limited to, battleships, command
shipe, guided missile ships, cruisers, aircraft
carriers, destroyers, {rigates, escorts, mine-
sweepers, and submarines.

(¢) Submarine and torpedo nets, and mine
sweeping eqyipment. Components, parts, at-
tachments and accessories specifically de-
signed therefor.

(d) Harbor entrance magnetic, pressurs,
and acoustic detection devices, controls and
components thereof.

(e) Naval nuclear propulsion plants, thelr
land prototypes and special facilities for
their construction, support, and mainte-
nance, including any machinery, device,
component, or equipment specifically devel-
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oped or designed for use in such plants or
facilities ! (see § 123.38).

CatEcorY VII-TANKS AND MILITARY
VoxicLes

(s) Military type armed or armoured vehi-
cles, military railway trains, and vehicles
fitted with, designed or modified to accom-
modate mountings for arms or other special-
{zed military equipment.

(b) Military tanks, tank recovery vehicles,
half-tracks and gun carriers.

(¢) Self-propelled guns and howitzers.

(d) Military trucks, trailers, hoists, and
skids specifically designed for carrying and
handling the articles in paragraph (a) of
Categories III and IV; military mobile repair
shops specifically designed to service mili-
tary equipment.

(e) Military recovery vehicles.

(1) Amphibious vehicles (see § 121.07).

(g) All specifically designed components,
parts, accessories, sttachments, and associ-
ated equipment, including military bridging
and deep water fording kits for the articles
in this Category.

CATEGORY VIII—AIRCRAPT, SPACECRAST, AND
ASSOCIATED EQUIPMENT

(a) Aircraft including helicopters de-
signed, modified, or equipped for military
purposes, including but not limited to the
following: Gunnery, bombing, rocket, or
missile launching, electronic surveillance,
reconnaissance, refueling. aerial mapping,
military liaison, cargo carrying or dropping.
personnel dropping, military trainers,
drones, and lighter-than-air sircraft (see
$121.13).

(b) Spacecraft including manned and un-
manned, active and passive satellites.

(¢) Military aircraft engines, except recip-
rocating engines, and spacecraft engines
specifically designed or modified for the air-
craft and spacecraft in paragraphs (a) and
(b) of this category.

tApplications for licensing the export of
any such machinery, device, component, or
equipment, or technical data relating there-
to, will not be granted if the proposed
export does not come within the scope of an
existing Agreement for Cooperation for
Mutual Defense Purposes concluded pursu-
ant to the Atomic Energy Act of 1954, as
amended, with the government of the coun-
try to which the item will be exported;
unless the license application invoives an
item (a) which is identical to that in use in
an unclassified civillan nuclear powerplant,
and its furnishing does not disclose its rela-
tionship to naval nuclear propulsion. and
(b) which is not for use in a naval propul-
sion plant.
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(d) Airborne equipment, including but not
limited to airborne refueling equipment,
specifically designed for use with the air.
craft, spacecraft, and engines of the types in
paragraphs (a), (D), and (¢) of this category.

(e) launching, arresting, and recovery
equipment for the articles in paragraphs (a)
and (b) of this category.

(f) Nonexpansive balloons in excess of
3,000 cubic feet capacity, except such types
as are {n normal sporting use.

(g) Power supplies and energy sources spe-
cifically designed for spacecraft.

(h) Components, parts, accessories, at-
tachments, and associated equipment spe-
cifically designed or modified for the arti-
cles in paragraphs (a) through (g) of this
category, excluding propellers used with re-
ciprocating engines and aircraft tires.

() Developmental aircraft components
known to have a significant military appli-
cation, excluding aircraft components con-
cerning which Federal Aviation Agency cer-
tification is scheduled.

(§) Parschutes, except such Lypes as are in
normal sporting use, and complete canao-
pies, harnesses, and platforms, and electron-
ic release mechanisms therefor.

(k) Ground effect machines (GEMS), in-
cluding surface effect machines and other
air cushion vehicles, except such machines
as are in normal commercial use, and all
components parts, sccessories, attachments,
and associated equipment specifically de-
signed or modified for use with such ma-
chines.

(1) Inertial systems, and specifically de-
signed components therefor, inherently ca-
pable of ytelding accuracies of better than 1
to 2 nautical miles per hour circular error of
probability (c.e.p.). -

Carzocory [X—-MnsTazy TRaiNING
EQUIPMENT

(a) Military training equipment includes
but is not limited to attack trainers, radar
target trainers, radar target generators,
gunnery training devices, antisubmarine
warfare trainers, target equipment, arma-
ment training units, flight simulation de-
vices, operational flight trainers, flight sim-
ulators, radar trainers, instrument flight
trainers and navigation trainers.

(b) Componenta, parts, accessories, attach-
ments, and associated equipment apecifical-
ly designed or modified for the articles In
paragraph () of this category.

Catzcory X—PrOTECTIVE PERSONNEL
EQurrMENT

() Military body armor (including ar-
mored vests), flak suita and components and
parts specifically designed therefor; military
helmets, including liners. -

(b) Partial pressure suits, pressurized
breathing equipment, military oxygen

DoD-5105,38-M
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masks, anti-“G” suits. protective clothing
for handling guided missiie fuel, military
crash heimets, liquid oxygen converters
used for aircraft (enumerated in Category
ViIl(a)) missiles, catapults, and cartridge-
actusted devices utilised in emergency
escape of personnel from aircraft (enumer.
ated in Category VIII(a)).

(c) Protective apparel and equipment spe-
cifically designed for use with the articles in
paragraphs (a) through (d) in Category
(d) Components, parts, accessories, attach.
ments, and associated equipment specifical-
ly designed for use with the articles in para-
graphs (a), (b) and (¢) of this category.

CATZGORY XI—MILITARY AND Srace
Evxcrromics

(a) Electronic equipment not included in

. Category XII of the Munitions List assigned

s military designation or specifically de-
signed, modified or configured for military
application, including but not limited to the
following items:

(1) Underwater sound equipment includ.
ing long towed arrays, electronic beam
formed sonar, target classification equip-
ment, and spectrographic displays; search,
acquisition, tracking, moving target indica-
tion and imaging radar systems; active and
passive countermeasures, counter-counter-
measures; electronic fuses; identification
systems; command, control and communica-
tions systems. and regardless of designation,
any experimental or developmental elec-
tronic equipment specifically designed or
modified for military application, or for use
with & military system, and

(2) Simple fathometers: underwater tele-
phones; electro-mechanical beam former
sonars and elementary sonobuoys; weather,

. navigation and air traffic control radar sys-

tems; navigation, guidance, object-locating
methods and means; displays: and teleme-
tering equipment.

(b) Space electronics: (1) Electronic equip-
ment specifically designed or modified for
spacecraft and aspaceflight, other than
equipment specifically designed or modified
for use with communications satellites.

(3) Electronic equipment specifically de-
signed or modified for use with communics-
tions satellites.

(¢) Electronic systems or equipment de-
signed, configured, used, or intended for use
in search, reconnalssance, coliection, moni-
toring, direction-finding, display. analysis,
and production of information from the
electromagnetic spectrum for intelligence or
security purposes.

(d) Componenta, parts. accessories, attach-
ments, and associated equipment specifical-
ly designed for use or currently used with
the equipment in paragraphs (a) through
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(e) of this category, except such items as are
in normal commercial use.

CatecorY XII-Pmrz CownrtROL, Raxce
Frovoer, OpricAL AND GUIDANCE AND CoON-
TROL EQUIPMENT

(s) Fire control systems; gun and missile
tracking and guidance systems; military in-
frared, image intensifier and other night
sighting and night viewing equipment; mili-
tary masers and military lasers; gun laying
equipment; range, position and height find-
ers and spotting instruments; aiming devices
(electronic, gyroscopic, optic, and acoustic);
bomb sights, bombing computers, military
television sighting and viewing units, iner.
tial platforms, and periscopes for the arti-
cles of this section.

(b) Intertial and other weapons or space
vehicle guidance and control systems; space-
craft guidance, control and stabilization sys-
tems; astro compasses; and star trackers.

(¢) Components, parts, accessories, attach-
ments, and associated equipment specifical-
ly designed or modified for the articles in
parsgraphs (a) and (b) of this category,
except such items as are in normal commer-
cial use,

CaTRGORY XIII—AUXILIARY MILITARY
EQUIPMENT

(a) Aerial cameras, space cameras, special
purpose military cameras, and specialized
processing equipment therefor; military
photointerpretation, stereoscopic plotting,
and photogrammetry equipment, and spe-
cifically designed components therefor.

(b) Speech scramblers, privacy devices,
cryptographic devices (encoding and decod-
ing), and specifically designed components
therefor, ancillary equipment, and especial-
ly devised protective apparatus for such
device, components, and equipment.

(¢) Self-contained diving and underwater
breathing apparatus designed for a military
purpose and specifically designed compo-
nents therefor.

(d) Armor plate.

(e) Concealment and deception equip-
ment, including but not limited to, special
paints, decoys, and simulators, components,
parts and accessories specifically designed
therefor.

(f) Energy converaion devices for produc.
ing electrical energy from nuclear, thermal,
or solar energy, or from chemical reaction,
specifically designed or modified for mili.
tary application.

() Chemiluminescent compounds and
solid state devices specifically designed or
modified for military spplication.

CaTEGORY XIV—TOXICOLOGICAL AGENTS AND
EQUIPMENT; RADIOLOGICAL EQUIPMENT

(a) Chemical agents, including lung irri-
tants, vesicants, lachrymators, and tear
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gases, sternutators and irritant smoke, and
nerve gases and incapacitating agents (see
§ 121.08).

(b) Biological agents adapted for use in
war to produce death or disablement in
human beings or animals, or to damage
crops and plants.

(¢) Equipment for dissemination, detec-
tion, and identification of, and defense
against the articles in paragraphs (a) and
(d) of this category (see § 123.31).

(d) Nuclear radiation detection and meas-
uring devices, except such devices as are in
normal commercial use.

(e) Components, parts, accessories, attach-
ments, and associated equipment specifical-
ly designed or modified for the articles in
paragraphs (¢) and (d) of this category.

Cartzoory XV (RrszrveDp)

CarzcoRY XVI—NucLEAR WEAPONS DEsicR
AND TesT EQUIPMENT ?

(a) Any article, material, equipment, or
device, which is specifically designed or spe-
cifically modified for use in the design, de-
velopment, or fabrication of nuclear weap-
ons or nuclear explosive devices.

(b) Any article, material, equipment, or
device, which is specifically designed or spe-
cifically modified for use in the devising,
carrying out, or evaluating of nuclear weap-
ons tests or any other nuclear explosions
except such items as are ir normal commer-
cial use for other purposes.

(¢) Cold cathode tubes such as krytrons
and sprytrons.

CATEGORY XVII—CLASSIFIED ARTICLES

All articles including technical data relat-
ing thereto, not enumerated herein, con-
taining information which is classified as re-
quiring protection In the interests of nation-
al defense.

Catzoory XVIII—-Trcawicar Data

Technical data relating to the articles des-
ignated in this subchapter as arms, ammuni-
tion, and implements of war (see § 125.01 for
definition and §1325.11 for exemptions; see
also § 123.38).

CAT300RY XIX—(RESERVED]

CaT200RY XX —-SUBMERSIBLE VRSSILS,
OGRAPHIC AND ASSOCIATED EQUIPMENT ¢

(a) Submersible vessels, manned and un-
manned, designed for military purposes or

18ee $123.38. See also Department of
g:_?au}'mem Export Regulations, 15 CFR
‘Aﬁy submersible vessels, oceanographic
or associated equipment assigned a military
Continued
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having independent capablility to maneuver
vertically or horizontally at depths below
1,000 feet or powered by nuclear propulsion
plants.

(b) Submersible vessels, manned or un-
manned, designed in whole or in part from
technology developed by or for the U.S.
Armed Forces.

(¢) Any of the articles in Categories VI,
IX, XI, XIT1, and elsewhere in § 121.01 of
this subchapter that may be used with sub-
mersible vessels.

(d) Equipment, components, parts, scces-
sories, and attachments designed specifical-
ly for any of the articles in paragraphs (a)
and (b) of this category.*

Catzoory XXI—~(RESZRVED]

Carscony XXII—MISCRLLANTOUS ARTICLES

Any article and technical data relating
thereto not enumerated herein having sig-
nificant military applicability, determined
by the Director, Office of Munitions Con-
trol, Department of State, in consultation
with appropriate agencies of the Govern-
ment and having the concurrence of the De-
partment of Defense.

(Redelegation of Authority No. 104-7-A, 38
‘PR 5423, 542¢)

(Dept. Reg. 108.607, 34 PR 13274, Aug. 185,
1969, as amended by Dept. Reg. 108.629, 35
FR 19018, Dec. 18, 1970; Dept.: Reg. 108.630,
38 PR 19994, Dec. 31, 1970; Dept. Reg.
108.646, 38 FR 20939, Nov. 2, 1971; Dept.
Reg. 108.650, 38 FR 24800, Dec. 23, 1971;
Dept. Reg. 108.668, 37 FR 14684, July 22,
1972; Dept. Reg. 108.733, 42 FR 16617, Mar.
29, 1977}

DEFINTTIONS AND INTERPRETATIONS

812102 Equipment

The term “equipment” as used in
this subchapter, unless it appears oth-
erwise in the context, means any arti-
cle (see footnote 1, §121.01) not in-
cluding technical data. The terms
“equipment” and “article” include (a)
experimental equipment being devel-
oped for military use, and (b) models

designation shall constitute an article on
the U.S. Munitions List, whether expressly
enumersted therein.

sltems, including technical data relating
thereto, for submarine nuclear propulsion
plants which upon review are determined to
have significant naval nuclear propulsion
applicabllity will be considered as naval nu-
clear propulsion Items for the purposes of
these regulations and processed in accord-
ance with Category VI(e) and the footnote
thereto.

DoD-5105,38-M

Title 22—Foreign Relations

and mockups (with or without moving
parts) if they reveal any information
relating to the use, operation, mainte-
nance, repalr, overhaul, production,
processing, manufacture, research, de-
velopment, or design of any arms, am-
munition, and implements of war on
the U.8. Munitions List.

$121.023 Significant combat equipment.

Significant combat equipment in-.
cludes the articles (not including tech-
nical data) enumerated in Categories I
(), (b), and (¢) (in quantity); II (a)
and (b); I1I(a) (excluding ammunitions
for {irearms in Category I); IV (a), (b),
(d), and (e); V(b) (in quantity); VI(a)
(limited to combatant vessels as de-
fined in § 121.12(a)) (b) (inclusive only
of turrets and gun mounts, missile sys-
tems, and special weapons systems)
and (e), VII (a), (b), (¢), and (f); VIX
(8), (b), (¢), GEMS as defined in (k),
and inertial systems as defined in (1);
XI (aX1), (bX1), and (¢); XII(a); XTIV
(a), (b), (c), and (d); XVI; XVII; and
XX (a) and (b).

(Sec. 38, as amended, 90 Stat. 744, 22 US.C.
2718; £.0. 11958, 42 FR 4311)

{Dept. Reg. 108.733, 42 FR 168617, Mar. 29,
19771

8121.04 Firearms

Rifles, carbines, revolvers, and pis-
tols, to caliber .50 inclusive, and shot-
guns with barrels less than 18 inches
in length, are included under Category
1(s). Machineguns, submachineguns,
machine pistols, and fully automatic
rifles to caliber .50 inclusive are in-
cluded under Category I(b).

(a) As used in this subchapter, the
term ‘“‘firearm’ denotes a wespon not
over .50 caliber which will or is de-
signed to or may readily be converted
to expel a projectile by the action of
an explosive. (BB and pellet guns are
not included on the Munitfons List.)

{b) A 'rifle” is a shoulder firearm
discharging bullets through a rifled
barrel at least 16 inches in length, in-
cluding combination and drilling guns.

(¢) A “carbine” is a lightweight
shoulder firearm with a short barrel,
under 16 inches in length.

(d) A “pistol” is a hand-operated
firearm having & chamber integral
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with, or permanently aligned with, the
bore.

(e) A “revolver” is a hand-operated
firearm with a revolving cylinder con-
taining chambers for individual car-
tridges.

() A “machinegun,” ‘‘machine
pistol” or “submachinegun” is & fire-
arm originally designed to fire, or ca-
pable of being fired fully automatical-
ly by a single pull of the trigger.

§121.05 Cartridge and shell casings.

Cartridge and shell casings are In-
cluded under Category III of the U.S.
Munitions List unless, prior to their
exportation, they have been rendered
useless beyond the possibility of resto-
ration for use for the purpose original-
ly produced by means of excessive,
heating, flame treatment, mangling,
crushing, cutting, or popping. (Shot-
gun ammunition is not included in the
Munitions List.)

§121.06 Military demolition blocks and
biasting caps.

The term “military demolition
blocks and blasting caps” does not in-
clude the following articles:

(a) Electric squibs.

(b) No. 8 and No. 8 blasting caps, in-
cluding electric.

(¢) Delay electric blasting caps (In-
cluding No. 8 and No. 8 millisecond).

(d) Seismograph electric blasting
caps (including SSS, Static-Master, Vi-
brocap SR, and SEISMO SR).

(e) Ofl well perforating devices.

§121.07 Apparstus and devices under Cat.
egory IV(b).

Category IV(d) includes inter alis
the following: Fuzes and components
thereof, bombdb racks and shackles,
bomb shagkle release units, bomb ejec-
tors, torpedo tubes, torpedo and
guided missfle boosters, guldance
system materials (except those having
& commercial application), launching
racks and projectors, pistols (explod-
ers), igniters, fuze arming devices, in-.
tervalometers, and components there-
for, guided missile lsunchers and spe-
cialized handling equipment and har-
dened missile launching facilities.

DoD-5105.38-M
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§121.08 Amphibious vehicles.

As use {n Category VII (f), the term
“amphibjous vehicles” includes, but is
not limited to, automotive vehicles or
chassis embodying all-wheel drive and
equipped to meet special military re-
quirements, with sdaptation features
for deep water fording and sealed elec-
trical systems.

§121.09 Chemical agents.

(a) (See Category XIV(a).) A chemi-
cal agent is a substance useful in war
which by its ordinary and direct
chemical action, produces s powerful
physiological effect. The term “chemi-
cal agents” includes but is not limited
to the following chemical compounds:

1. Lung {rritants:

(1) Diphenylcyanoarsine (DC).

(i1) Fluorine (but not fluorene).
péul) Trichloronitro methane (Chlorpicrin

)

2. Vesicants:

(1) B Chlorvinyldichlorarsine (Lewisite, L).

(ii) Bisdichlorethyl sulphide (Mustard gas,
HD or H).

(i) Ethyldichloroarsine (ED).

(iv) Methyldichloroarsine (MD).

3. Lachrymators and tear gases:

(1) Brombenylcysnide (BBC).

(i1) Chloroacetophenone (CN).

(iil) Dibromodimethy! ether.

(iv) Dichiorodimethy) ether (CICl).

(v) Ethyldibromoarsine.

(vi) Phenylcarbylamine chloride.

(vif) Tear gas solutions (CNB and CNS).

(vili) Tear gas orthochlorobenz almalon-
onitrile (C8).

4. Sternutators and irritant smokes:
D;l‘) Diphenylaminechioroarsine (Adamsite,

).

(i) Diphenylichlorarsine (BA).

(111) Liquid pepper.

8. Nerve gases. These are toxic compounds
which affect the nervous system, such ax

(1) Dimethylaminocethoxycyanophosphine
oxide (GA).

u) Methylisopropoxyflucrophosphine
oxide (GB).

(1i1) Methylpinacolyloxyfluoriphosphine
oxide (GD).

8. Antiplant chemicals:

(1) Buty! 2-chloro-4-fluorophenoxyacetate
(LNP).

{Dept. Reg. 108.608, 34 FR 12029, July 17,
1986, as amended by Dept. Reg. 108.830, 38
FR 198004, Dec. 31, 1970; Dept. Reg. 108,646,
38 FR 20940, Nov. 2, 1971. Redesignated by
Dept. Reg. 108.733, 42 FR 16617, Mar. 29,
1977
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§121.10 Propellants.

The term “propellants” includes but
is not limited to the following:

(a) Propellant powders, including
smokeless shotgun powder (see
§ 123.37).

(b) Hydrazine (lncluding mono-
methyl hydrazine and symmetrical di-
methyl hydrazine but excluding hy-
drazine hydrate).

(c) Unsymmetrical dlmethyl hydra-
zine.

(d) Hydrogen peroxide over 85 per-
cent concentration.

(e) Nitroguanadine or picrite.

(f) Nitrocellulose with nitrogen con-
tent of over 12.20 percent.

(g) Nitrogen tetroxide.

(h) Other solid propellant composi-
tions, including but not limited to the
following:

(1) Single base (nitrocellulose).

(2) Double base (nitrocellulose, ni-
troglycerin).

(3) Triple base (nitrocellulose, nitro-
glycerin, nitroguanidine).

(4) Composite of nitroglycerin, am-
monium perchlorate, potassium perch-
lorate, nitronjum perchlorate, guani-
dine (guanidinium) perchlorate, nitro-
gen tetroxide, ammonium nitrate or
nitrocellulose with plastics, metal
fuels, or rubbers added:; and com-
pounds composed only of fluorine and
one or more of the following: Other
halogens, oxygen, or nitrogen.

(5) Special purpose chemical base
high energy solid military fuels.

(1) Other liquid propellant composi-
tions, including but not limited to the
following:

(1) Monopropellants (hydrazine, hy-
drazine nitrate, and water).

(2) Bipropellants (Hydrazine, fuming
nitric acid HNO,).

(3) Perchloryl fluoride.

(4) Special purpose chemical base
high energy liquid military fuels and
oxidizers.

§121.11 Military explosives.

The term “military explosives” in-
cludes, but is not limited to, the fol.
lowing:

(a) Ammonium pimte

(b) Black powder made with potas-
sium nitrate or sodium nitrate.

(¢) Cyclotetramethylene - tetranitra-
mine (HMX).

DoD-5105, 38-M
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(d) Cyclotrimethylene - trinitramine
(RDX, Cyclonite, Hexogen or T4).

(e) Dinitronaphthalene.

(f) Ethylenedinitramine.

(g) Hexanitrodiphenylamine.

(h) Nitroglycerin.

(1) Nitrostarch. )

(8)] Pentaerythritol tetranitrate
(penthrite, pentrite or PETN).

(k) Tetranitronaphthalene.

(1) Trinitroanisol.

(m) Trinitronaphthalene.

(n) Trinitrophenol (picric acid).

(0) Trinitrophenylmethylnitramine
(Tetryl).

{p) Trinitrotoluene (TNT).

(q) Trinitroxylene. .

(r) Ammonium perchlorate nitrocel.
lulose (military grade).

(s) Any combinations of the above.

§121.12 Military fuel thickeners.

The term “military fuel thickeners”
includes: compounds (e.g., octal), or
mixtures of such compounds (eg.,
napalm) specifically formulated for
the purpose of producing materials
which, when added to petroleum prod-
ucts, provide a gel-type incendiary ma-
terial for use in bombs, projectiles,
flame throwers, or other implements
of war.

§121.13 Vessels of war and special naval
equipment.

(See Category V1.) The term “vessels
of war” includes, but {3 not limited to,
the following:

(a) Combatant:

(1) Warships (including nuclear-
powered versions):

chémm carriers (CVA, CVE, CVHE, CVL,
)
Battleships (BB, BBG).
Command ahips (CBC, CLC).
Cn:!un(CA.CAG.CB.CO.CLCLAA.

Destroyers (DD, DDC, DDE, DDG, DDR,

DL, DLO).
Submarines (88, 8SB, 88, S8SK, SSR).

(2) Amphibious warfare vessels:

Amphibious assault ship (LPH).

Amphibious force flagahip (AGC).

Assault helicopter alrcraft carrier
(CVHA).

Attack cargo ship (AKA)

Control escort vessel (DEC).

Cargo submarine (AK(S8)).

Inshore fire support ship (IFS),
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Landing ships (LSD, LSMR, LST, LPD).
Transport submarine (AP(88)).
Transports (APA, APD).

(3) Landing craft (LCM, LCU, LCVP,
ATC, CCB).

(4) Landing vehicle, tracked (LVT).

(5) Mine warfare vessels:

Mine hunter, coastal (MHC).

Mine countermesasures support ship
(MCS).

Minelayers (DM, MMA, MMC, MMF).

Minesweepers (DMS, MSC, MSC(O),
MSF, MSO, MSI, MSB, MSA, YMS, MSL,
Ub/MS).

(8) Patrol vessels:

Escort vessels (DE, DER, PCS, PCER, PP,
DEG).

Gunboats (PCM, PR).

Submarine chasers (PC, PCS, SC).

Yacht (PY).

(b) Auxiliary vessels and service
craft:

(1) Advanced aviation base ship
(AVB).

(2) Auxiliary submarine (AG(SS)).

(3) Cable repairing or laying ship
(ARC).

(4) Degaussing vessel (ABG).

(5) Distilling ship (AW).

(8) Drone aircraft catapult control
craft (YV).

() Floating dry docks, cranes, and
associated workships and
(AFDB, AFDL, AFDM, ARD, YFD,
YFMD, YR, YRDH, YRDM, YHL,
YSD).

(8) Guided missile ship (AVM).

(9) Harbor utility craft (YFU).

(10) Icebreaker (AGB).

(11) Logistic support ships (AE, AP,
AK, AKS, AO, ACE, AGO, AOR,
AO(SS8), AVS).

(12) Miscellsneous suxiliary (AQ,
IX, YAQ).

(13) Miscellaneous cargo shipe
(AKD, AK1, AKV, AVD).

(14) Naval barges and lighters (YC,
YCP, YCK, YCV, YF, YFB, YFN,
YFNS, YPNX, YFP, YFR, YFRN,
YRFT, YPT, YQ, YGN, YO, YOQ,
YOG})L YON, YO8, Y8R, YTT, YW,

(15).Net. laying and tending ships
(AKN, AN, YNQ).

(16) Oceanographic research ship
(AGOR).

(17} Patrol craft (PT, YP).
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(18) Repalr, salvage and rescue ves-
sels (AR, ARB, ARG, ARL, ARS,
ARSD, ARV, ARVA, ARVE, ASR).

(19) 8urvey ships (GS, AGSC).

(20) Target and training submarine
(S8T).

(21) Tenders, (AD, AGP, ARST, AS,
AV, AVP, YDT).

(22) Transports and barracks vessels
(AP, APB, APC, APL, YHB, YRB,
YRBM).

(23) Tugs (ATA, ATF, ATR, YTB,
YTL, YTM).

(24) Ocean radar picket ship (AGR).

(25) Submersible craft (X). (See Cat-
egory XX.)

(26) Utility aircraft carrier (CVU).

(¢) Coast Guard patrol and service
vessels and craft:

(1) Submarine repair and berthing
barge (YRB).

(2) Labor transportation barracks
ship (APL).

(3) Coast Guard cutter (CGC).

(4) Gunboat (WPGQG).

(5) Patrol craft (WPC, WSC).

(6) Seaplane tender (WAVP),

(7) Icebreaker (WAGB).

(8) Cargo ship (WAK).

W(lg) Buoy tenders and boats (WAGE,
).

(10) Cable layer (WARO).

(11) Lightship (WAL).

(12) Coast Guard tugs (WAT, WXT).

(13) Radio ship (WAGR).

(14) Special vessel (WIX).

(15) Auxiliary vessels
WAGE).

(18) Other Coast Guard patrol or
rescue craft (i) of over 300 horsepower
when equipped with a gas turbine
engine or engines, and (ii) of over 600
horsepower when equipped with an
engine or engines of the internal com-
bustion, reciprocating type.
bo(d) Alr Force craft. Air Force rescue

at.

(e) Army vessels and craft:

(1) Transportation Corps tug: 100 ft.
(LT), 68 ft. (ST), T-boat, Q-boat, J-
boat, E-boat.

(2) Barges (BG, BC, BR, BSP, BSPY,
BKI, BCF, BBL. BARC, BK).

(3) Cranes, floating (BD).

(4) Drydock, floating (FDL).

(8) Repair ship, floating (FMS8).

(6) Trainer, amphibious 20-ton
wheeled tow boat, inland waterway
(LTI, STD.

(WAQ,

TABLE ¢Z-I11-1 (Continued)
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(Dept. Reg. 108.608, 34 FR 12029, July 17,
1969; 34 FR 12437, July 30, 1969. Redesig-
nated by Dept. Reg. 108.733, 42 FR 16617,
Mar. 29, 1977)

§121.14 Aireraft and related articles.

(a) The term “aircraft’” used in Cate-
gory VIII of the U.S. Munitions List
means aircraft designed, modified, or
equipped for military purpose as speci-
fied in Category VIII, including so-
called “demilitarized” aircraft. The
export of such aircraft is subject to
the licensing requirements of the De-
partment of State. .

(b) Regardless of demilitarization,
all aircraft bearing an original military
designation are included in Category
VIII of the U.S. Munitions List, except
the following aircraft which have not
been  specifically equipped, re-
equipped, or modified for military op-
erations:

(1) Cargo aircraft bearing “C” desig-
nations C-45 through C-118 inclusive,
and C-121.

(2) Trainer aircraft bearing “T" des-
ignations and using reciprocating en-
gines only.

(3) Utility aircraft bearing ‘U’ desig-
nations and using reciprocating en-
gines only.

(4) All liaison aircraft bearing an “L”
designation.

(5) All observation aircraft bearing
“Q” designations and using reciprocat-
ing engines only. '

{Dept. Reg. 108.808, 35 FR 12029, July 17,
1969, as amended by Dept. Reg. 108.630, 3§
. FR 19894, Dec. 31, 1970. Redesignated by
?'e%t]. Reg. 108.733, 42 FR 16617, Mar. 29,

§121.15 End-items, components, accesso-
ries, attachments, and parts.

(a) End-items are defined as assem-
bled whole systems or equipment,
ready for its intended use, (1) for
which only ammunition, fuel or other
energy sources are required to place
them in an operating state, and (2)
consisting of components and parts,
with or without accessories or attach.
ments. (Examples: Rifles, tanks, air-
craft, transceivers, shipes, ete.)

(b) Componenta are items which are
useful only when used {n conjunction
with an end-item. They are defined as
either major or minor: (1) Major com-
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ponents include any assembled ele-
ments which form a portion of an end-
item without which the end-item is in-
operable (examples: Airframes, tail
sections, engines, transmissions, tank
treads, hulls, ete.); and (2) minor com-
ponents include any assembled ele-
ments of & major component,

(¢) Accessories and attachments are
defined as elements of any compo-
nents, systems, or products not neces-
sary for the operation of an end-item,
but which enhance the usefulness or
effectiveness of the end-item. (Exam-
ples: Riflescopes, special paints, etc.)

(d) Parts are defined as any single
unassembled elements of major and
minor components, accessories and at-
tachments which are not 'normally
subject to disassembly without de-
struction or impairment of design use.
(Examples: Rivets, wire, boits, ete.)

(Redelegation of Authority No. 104-7-A, 38
FR 5423, 542¢4)

{Dept. Reg. 108.668, 37 FR 14694, July 22,
1972. Redesignated by Dept. Reg. 108.733,
42 FR 166117, Mar. 29, 1977)

§121.16 Forgings, castings, and machined
bodies.

Items in a partially completed state,
such as forgings, castings, extrusions,
and machined bodies of any of the ar-
ticles enumerated on the U.S. Muni.
tions List which have reached a stage
in manufacture where they are clearly
identifiable as arms, ammunition, and
implements of war are considered to
be such articles for the purposes of
section 414 of the Mutual Security
Act, as amended.

§121.17 “United States.”

For the purposes of this subchapter
the term “United States,” when used
in the geographical sense, unless oth-
erwise expressly defined, includes the
several States, the insular possessions
of the United States, the Canal Zone,
the District of Columbia, and any ter-
ritory over which the United States
exercises all and any powers of admin-
{stration, legislation, and jurisdiction.

§121.18 Persoa.

For the purposes of this subchapter
the term “Person” includes a partner-
ship, company, association, corpora-

TABLE Z-111-1 {Continued)
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tion, firm, soclety, or joint stock com-
pany. as well as a natural person.

§121.19 Export.

For the purposes of this subchapter
the term “export” means the sending
or taking out of the United States in
any manner any article, equipment, or
technical data on the U.S. Munitions
List except as may be otherwise ex-
pressly provided in a particular con-
text.

§121.20 Intransit shipments.

For the purposes of this subchapter
equipment on the U.S. Munitions List
temporarily entering the United
States in transit to another country,
including return to the country of
export, shall constitute a temporary
import for which a Department of
State Intransit License (DSP-61) shall
be required.

§121.21 Licenses.

(a) For the purposes of this sub-
chapter the term ‘“license’” denotes a
document bearing the word “license”
which when dated, sealed, numbered,
and signed by the Secretary of State
or his authorized designees permits
the export., temporary export, or in-
transit shipment of specific articles on
the U.S. Munitions List (See
$8123.05.)

(b) Licenses shall be issued valid for
12 months unless a different period is
expressly stated thereon. Licenses are
not transferable.

(c) No photographic or other copy
may be made of an original license
unless ..uthorized by the Department
of State.

{Dept. Reg. 108.608, 34 FR 12029, July 17,
1969, as amended by Dept. Reg. 108.629, 38
FR 19016, Dec. 186, 1970; Dept. Reg. 108.648,
38 FR 20940, Nov. 2, 1971. Redesignated by
ll)’e?gnt. Reg. 108.733, 42 FR 16617, Mar. 29,

§121.22 District Director of Customs.

When used in this subchapter the
term ‘‘district director of customs” in-
cludes the district directors of customs
at customs headquarters ports (other
than the port of New York, N.Y.); the
regional commissioner of customs, the
deputy and assistant regional commis-
sioners of customs for customs region

DoD-5105.38-M
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II at the port of New York, N.Y.; and
port directors at customs ports not
designated as headquarters ports.

TABLE 2-111-1 (Continued)
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SECTION IV - SPECIAL PROVISIONS

A.  CONSTRAINTS ON ELIGIBILITY.

1. Terrorism. Unless the President finds that the national security
requires otherwise, he shall terminate all assistance, sales, credits and
guaranties to any government which aids or abets (by granting sanctuary from
prosecution) any individual or group which has committed an act of interna-
tional terrorism, [Sec. 620A, FAA, and Sec. 3(f), AECA]

2. Nationalization of U.S. Property. Assistance will be suspended for
countries which have nationalized, expropriated, or seized U.S. property, or
have imposed discriminatory taxes. Assistance is also to be suspended if a
country has initiated steps to repudiate or nullify existing agreements with
U.S. citizens or entitles without taking proper compensatory action.

3. Transfer, The purchaser or grant recipient must agree not to
transfer £itTe or possession of any defense article or related training or
other defense services to any other country without prior U.S. consent; the
President must report to the Congress before such consent is given. [Sec.
3(a)(2), AECA, and Sec. 505(a), FAA].

4, Proper Use of Materiel, Sales and assistance may be made to coun-
tries only for purposes of internal security, legitimate self-defense, civic
action, or regional or collective arrangements consistent with the United

Nat;ons (U.N.) Charter, or requested by the U.N. (Sec. 4, AECA, and Sec. 502,
FAA).

5. Communist-Controlled Countries. Assistance may be provided to
Communist countries only 1t the President exercises his waiver authority under
section 614(a), FAA and concomitantly finds and reports to Congress that such
assistance is vital to the security of the United States and promotes the
independence of the recipient country from international communism. [Sec.
620(f), FAA].

6. Narcotics., Economic and military assistance and sales to a country
will be suspended if the President determines the government of that country
has failed to take adequate steps to prevent either the sale of illegal drugs
or other controlled substances to U.S. government personnel or their depen-
dents or the smuggling of such narcotics into the United States. [Sec.
481(a), FAA].

7. Violations. Any government using American equipment and/or services
in substantial violation of an applicable agreement entered into under U.S.
law with that government shall be made ineligible for future U.S. assistance
until such time when the President determines that such violations have ceased
and has been assured that they will not recur. [Sec. 505(d), FAA, and Sec.
3(c), AECA].

8. Police, Counterterrorism, and Military Intelligence Programs.
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a. The FAA prohibits using funds authorized under the Act to
conduct any police training or related programs either in a foreign country,
or in the United States. ATl military assistance, not just training, is
subject to this prohibition.

b. "Police" training in the context of the FAA prohibition in-
cludes military police as well as civilian police, if the military police
perform on-going civilian law enforcement functions., ~Neither the name given
to a unit nor the ministerial authority under which it operates is sufficient
to determine whether a particular unit is a "police unit." The determining
factor is the nature of the functions performed by the unit. Assistance in
foreign countries for any phase of civilian law entorcement (except interna-
tional narcotics control) is prohibited.

c. The AECA does not prohibit police training or related programs.
However, prior DSAA approval shall be o%tainea before offering %%is type

defense article or service through foreign military sales procedures.

d. If the DSAA authorizes foreign students to attend militar
police training, foreign government must certify that the students wilT not be
involved in any civilian law enforcement functions for at least two years
after receiving the training.

e. "Law enforcement" includes apprehension and control of politi-
cal offenders and opponents of the government in power (other than prisoners
of war), as well as persons suspected of common crimes.

f. The prohibitions discussed above do not apply to units that
have the sole function of that aspect of internal security which may involve
combat operations against insurgents or legitimate self-defense of national
territory against foreign invasion, whether or not the unit is called "po-
lice,"

g. If some personnel from a smaller unit within a larger unit that
is eligible for assistance are detailed to on-going civilian law enforcement
functions, then just the smaller unit will be prohibited from receiving grant
support under the Foreign Assistance Act. However, no grant funds may be used
in any program of internal intelligence or surveillance on behalf of any
foreign government either within the United States or abroad.

h. Antiterrorism and Counterterrorism training may be requested
through the Department of State (Attention: M/CT and Pﬁ&SAS{ using United
States Embassy channels. The DSAA should be informed of any request for
antiterrorism or counterterrorism training.

i. Limited military intelligence training is available. The scope
of this type training shall be Timited to training that is directly related to
combat or operational intelligence or intelligence management' of combat or
operational intelligence at the joint military staff level. In case of doubt
about whether or not a particular course or type of training falls into one of
these two categories, obtain a clarification from the DSAA.

J. Defense articles, defense services and training will not be
sold or leased to foreign organizations or personnel under the AECA unless
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they are part of the national defense establishment, under the direction and
control of the ministry responsible for defense matters,

k. Requests for training for foreign %ersonne1 (or units) that are
not part of the Defense Ministry must be directed to the Department of State
and to the Agency of International Development through United States Embassy
channels. The DSAA and relevant Military Department should be informed of the
request.

1. Prior DSAA approval must be obtained for the sale or lease of
defense articles, defense services, or training to foreign organizations or
personnel if they are engaged in on-going civilian police functions under the
direction and control of the ministry responsible for defense matters,

9. Incendiary Items and Riot Control Agents, The U.S. Government
generally discourages the purchase of 1incendiary items and riot control
agents, but recognizes that there are occasions when a country will have a
legitimate need for certain types of such items. The following is U.S.
Government policy regarding the sale of such items:

a. Napalm including napalm thickener, dispenser and fuses will not
be provided through Foreign Military Sales (FMS) or on a commercial basis.

b. Requests for white phosphorus munitions should be submitted in
2~cordance with the procedures established for Significant Combat Equipment
(SCE) (see Chapter 7, Section I of this manual). Requests should indicate, by
type of ammunition requested, the quantity and intended use of the ammunition.
Requests should be accompanied by mission's opinions as to whether the amount
requested is reasonable in relation to the intended use, current on-hand
inventories, and predictable usage rates of such items; and requests must
contain assurance from the host government that the white phosphorus munitions
will be used only for purposes such as signalling and smoke screening. DSAA
will be responsible for coordinating approval of the request. Upon approval,
DSAA will advise the cognizant DoD component of the approval along with the
conditions for its use which will be made a part of the LOA.

c. Riot control agents may not be provided via FMS but certain
types are available on a commercial basis. Such proposed commercial sales
require that an export license be obtained from the Department of State,
Office of Munitions Control.

B.  SHIP TRANSFERS.

1. Vessels 20 years old or more and no more than 3,000 tons (1ight load
displacement) or less may be transferred after 30 continuous days of the date
that the USN notifies Congress of its intent to make the transfer. Naval
vessels less than 20 .years old or more than 3,000 tons may be transferred only
after enactment of specified legislation authorizing the transfer. These
criteria and Congressional oversight provisions are prescribed by 10 USC 7307,
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2. Regardless of the method of transfer (sale or lease) the foreign
government will normally pay all costs incidental to the transfer.

3. Leasing of ships must be in accordance with the AECA, Chapter 6,
unless authorized by separate legislation and is reserved for exceptions where
a sale is not feasible.

4. Ship transfer and approval procedures:

a. The foreign government normally requests price and availability
(P&A), followed by a formal request for transfer expressed in diplomatic
notes. The latter is a prerequisite to Congressional notification under the
AECA for a lease, and to submitting notification to the Congress or requesting
authorizing legislation under 10 USG 7307.

b. Ship transfers are coordinated by the Director, Security
Assistance Division (0P-63), Office of the CNO. DSAA coordinates all trans-
fers within 0SD and with the Department of State. The DSAA ensures compliance
with statutory notification and authorizing legislation requirements. The
Navy prescribes policies and procedures for ship transfers in OPNAV Instruc-
tion 4900.90 series.

c. The CNO submits each request for sale to the Director, DSAA,
via the Assistant Secretary of the Navy (Shipbuilding and Logistics). This -
takes the form of either a draft Congressional notification letter or a draft
ship transfer bill, pursuant to 10 USC 7307. Each request will include a
statement of approval from the Secretary of the Navy or his designee.

d. Lease procedures are found in Chapter 12 of this Manual.
Leases entered into under the authority of specific legislation (per 10 USC
7307) will be coordinated and staffed on a case-by-case basis. Director,
DSAA, will coordinate all ship lease requests and advise the CNO of approval
or disapproval. If approved, the CNO may offer the ship to the requesting
country concerned, when statutory notification or legislative authorization
requirements have been met.

C. SUSPENSIONS AND CANCELLATIONS OF SECURITY ASSISTANCE.

1. If the Department of State determines that it is necessary to
suspend foreign military sales (or training or grant aid) to a particular
country, the Director, DSAA, will issue instructions to the appropriate
MILDEP. The fo11owjng procedures normally will be employed:

a. A1l deliveries of defense articles to the embargoed country
will be stopped immediately. No release of new LOAs will be made. No materi-
al will be released to the country's freight forwarder or to the country.
There should be no new contracting actions for an embargoed country; on-going
contracting actions should be suspended.

b. If foreign military sales or grant aid funded procurements have

been started, but contracts have not been awarded, the appropriate MILDEP
should inform the DSAA of the details and ask for guidance.
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c. Normally, contracts that have been awarded should continue.
However, the DSAA should be informed when deliveries are ready to be made so
that the possible diversion of the material to another country, or to a DoD
component, or to storage can be decided. The Director, DSAA, will issue
appropriate instructions once the decision is made.

d. Shipments of defense articles, where the materiel is under U.S.
Government control, will not be loaded at the ports of embarkation. Materiel
already enroute to the country will not be delivered; it will be retained
under U.S. Government control. Defense articles that fit these categories
should be stored by the appropriate DoD component using the most economical
storage until further DSAA instructions arrive.

e. Materiel ready for shipment from a contractor should be shipped
to an appropriate DoD facility for segregated storage until DSAA disposition
instructions arrive. Arrangements for storage at the contractor's facility
may be made if that is the most economical storage.

f. Requisitions submitted against either a supply support arrange-
ment or a blanket order FMS case will be held by the receiver. Requisitions
from an embargoed country will not be filled.

g. With regard to training funded through a foreign military sales
case or under IMET, students in training before the suspension date notifica-
tion may complete this course. Sequential training (proceeding to the next
scheduled course) is excluded unless specifically authorized by the Director,
DSAA. Students who have not started training by the suspension date will not
begin a course. Instructions on what to do with students from embargoed
countries will be provided by the DSAA.

h. Within 10 days of a suspension notification, the appropriate
MILDEP will advise the DSAA of the impact of the suspension. This should
include the identification of major items and significant secondary items that
are within the Defense Transportation System (DTS) and which are scheduled for
release to the embargoed country within 30 days, and those items that are on
order but which have not been shipped. As soon as possible and not later than
21 days after the suspension, DSAA should be advised of all other materiel
that is either enroute, scheduled for shipment within 30 days, or on order but
unshipped. The latter report should also identify the total unused dollar
value on blanket order and supply support arrangement (FMSO II) cases.

2. Suspension of delivery is not the same as FMS case cancellation or
contract termination action, The Department of State may extend a suspension
to become a cancellation in accordance with the AECA, Section 2(b) and Section
42(e). If State makes this decision, case cancellation and contract termina-
tion will be directed by the DSAA. Specific gquidance about disposition of
items, funding, etc., will be provided after a case-by-case review.

3. The Department of State has responsibility for issuing instructions
with respect to revoking and refusing to issue export licenses and will deal
directly with foreign government representatives in cases where title has
passed to the purchaser but which may be in storage or in transit within the
United States.
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CHAPTER THREE
RESPONSIBILITIES AND RELATIONSHIPS

SECTION I - RESPONSIBILITIES

A.  GENERAL.

1. Within the Executive Branch, the National Security Council, the
Office of Management and Budget, the Department of the Treasury and others all
have responsibilities related to security assistance. However, aside from the
President, the principal legislated responsibilities fall to the Secretary of
State and to the Secretary of Defense.

a. The Secretary of State is responsible for continuous super-
vision and general direction of the program. This includes determining
whether there will be a program for a particular country or activity and, if
so, its size and scope. It also includes the determination of whether a
particular sale will be made and, if so, when.

b. The Secretary of Defense is responsible primarily for estab-
1ishing military requirements and for implementing programs of defense arti-
cles, defense services, and military training.

2. The Congress authorizes and appropriates the funds for the U.S.
Government financed portions of security assistance. The Congress also has an
oversight role with respect to the sale of defense articles and services to
foreign countries and international organizations.

B.  THE DEPARTMENT OF DEFENSE.

1. The growing size, complexity, and importance of the security assis-
tance program requires that recommendations, decisions and implementing
actions be coordinated and tracked in a timely manner to ensure coherent
support of foreign and national security objectives. Several departments,
agencies, and offices are involved in the coordinations. (See Figure 3-1-1.)

2. Detailed functions relating to security assistance are found in the
FAA, the AECA, and Executive Orders that give security assistance authority
and responsibility to the Secretary of Defense. There is additional detail in
applicable DoD directives, instructions, terms of reference and in specific
memoranda signed by high level defense officials. In general, the major
responsibilities of the principal DoD components are:

a. The Under Secretary of Defense (Policy) (USDP) acts for the
Secretary of Defense and is his principal representative and spokesman on
security assistance matters. He works closely with the Director, DSAA, who
provides staff support for security assistance matters.

b. The Assistant Secretaries with regional responsibilities have
an interest in security assistance policy that directly affects their regions
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and work with the Director, DSAA, on regional security assistance policy
matters and budget development.

c. The Assistant Secretary of Defense (Manpower, Installations and
Logistics) (ASD/MI&L) is responsible for delivery and movement policy for
security assistance materiel,.

d. The Under Secretary of Defense for Research and Engineering
(USDRE) oversees considerations of rationalization, standardization, and
interoperability with U.S. allies, and assures conformance with technology
transfer and industrial collaboration policies.

e. The Assistance Secretary of Defense (Comptroller) (ASD(C))
establishes policy and procedures involving financial management, fiscal
matters, accounting pricing, auditing, and international balance of payments
as these matters relate to security assistance. Within this office, the
Department of Defense Foreign Military Sales F1nanc1a1 Management Manual (DoD
7290.3-M) is published.

f. The Defense Security Assistance Agency (DSAA) is the principal
organizational element through which the Secretary of Defense carries out his
responsibilities for security assistance. It serves as the DoD focal point
and clearinghouse for tracking arms transfers, budgetary, legislative, and
other security assistance matters through the analysis, coordination, deci-
sion, and implementation processes. It keeps all concerned elements of the
DoD informed about the status of ongoing security assistance actions and
raises issues through appropriate channels when decision of higher authority
is required. All authorities conferred on the Secretary of Defense by the
Foreign Assistance Act and the Arms Export Control Act (AECA), and all author-
jties under those acts delegated by the President to the Secretary of Defense,
are redelegated to the Director, DSAA.

g. The secretaries of the MILDEPs advise the Secretary of Defense
on all security assistance matters that have an impact on their departments.
They act for the Secretary of Defense on security assistance matters only when
the responsibility has been specifically delegated. The Secretaries also
ensure that their departments are responsive to the Secretary of Defense (or
to those to whom an appropriate delegation of authority has been made).

h. The military departments have security assistance as an inte-
gral part of their overall defense mission. They procure and provide defense
articles and services and provide training to meet approved security assis-
tance requirements. They also are responsible for providing information
necessary to ensure that proper securitv assistance planning can be accom-
plished, e.g., information related to production capacity that is associated
with integrating MILDEPs and security assistance procurement planning.

i. The Joint Chiefs of Staff (JCS) correlate security assistance
objectives with joint military force planning. The JCS provide the Secretary
of Defense with military advice on security assistance.

j. The Unified Commands have security assistance responsibilities,
i.e., to correlate security assistance programs with regional plans, support
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the security assistance organizations (SAOs) and contribute to the budget
development process.

k. Security Assistance Organizations (SA0).

(1) The generic term SAO encompasses all foreign defense
components assigned responsibilities for managing security assistance, regard-
less of the title assigned to the unit.

(2) SAOs are established under the authority of Section 515 of
the FAA which authorizes the President to assign members of the U.S. Armed
Forces to foreign countries to manage security assistance programs adminis-
tered by the Department of Defense by performing one or more of the following
functions:

(a) Equipment and services case management;
(b) Training management;
(c) Program monitoring;

(d) Evaluation and planning of the host government's
military capabilities and requirements;

(e) Administrative support;

(f) Promoting rationalization, standardization, interop-
erability (RSI), and other defense cooperation measures among members of the
North Atlantic Treaty Organization (NATO) and with the Armed Forces of Japan,
Australia, and New Zealand; and

(g) Liaison functions exclusive of advisory and training
assistance.

(3) The sense of Congress 1is that advisory and training
assistance conducted by military personnel assigned to SAOs be kept to an
absolute minimum, such advisory and training assistance to be provided primar-
ily by other personnel who are not assigned to the SAO0 and who are detailed
for limited periods to perform specific tasks. Thus, advisory and training
assistance by SAO personnel is not prohibited, but it must not interfere with
performance of authorized functions and personnel spaces may not be justified
on the basis of such assistance. A more detailed listing of appropriate SAO
functions follows at Table 3-I-2.

(4) A1l SAOs are responsible for observing and reporting on
the utilization of defense articles, defense services, and training of U.S.
origin. Personnel ar not authorized for this purpose, however, the function
being carried out as an additional duty performed by personnel assigned
primarily for other purposes. How and to what extent such observation and
reporting should and can be done will vary considerably from country to
country and, thus, no standard procedures are prescribed, Subject to such
further guidance as may be provided by the Unified Commander, SAQ Chiefs are
expected to establish and document planned programs utilizing all available
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resources (e.%., TDY personnel in country, other elements of the U.S. diplo-
matic mission). Reporting will be through established security assistance ‘
channels. N '
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FIGURE 3-I-1
‘ DECISION CHANNELS FOR SECURITY ASSISTANCE

THE PRESIDENT
THE NSC
THE OMB

SECRETARY OF STATE

SECRETARY OF DEFENSE ===~~~ === =~

UNDER SECRETARY OF DEFENSE

FOR POLICY
. DIRECTOR | ____ | ASSISTANT
DSAA SECRETARIES
| - |
SERVICES JCS

CINCS

U.S. EMBASSY/SECURITY
..... ASSISTANCE ORGANIZATIONS |-
(SAO) IN COUNTRIES

'—---—J

LEGEND:

Direction
Coordination

. FIGURE 3-1-1. Decision Channels for Security Assistance.
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TABLE 3-1-2
SAO FUNCTIONS

A. Maintain 1iaison between DoD components, appropriate elements of the U.S.
diplomatic mission, and the host government's defense establishment on securi-
ty assistance matters.

B. Assist the host government's defense establishment in evaluating its
defense requirements and capabilities and in planning for their acquisition
and utilization.

C. Assist the host government's defense establishment in acquiring informa-
tion needed to make decisions concerning acquisition and use of defense
articles and services, including training, under auspices of the U.S. security
assistance program.

D. Coordinate and process the host government's proposals and requests for
U.S. security assistance.

E. Acquire and provide information needed by the United States authorities
to evaluate the host government's military capabilities to employ and maintain
equipment being requested and to process its proposals and requests.

F. Develop and provide information concerning potential future acquisitions
by the host government in order to anticipate demands on U.S. resources.

G. Monitor progress of DoD security assistance programs and transactions,
initiating appropriate remedial action where indicated.

H. Report on the use by the host government of defense -articles and ser- -
vices, including training,

I. Request the host government's Armed Forces to take action in order to
facilitate timely, efficient, and responsive implementation of approved
programs.

J. Assist U.S. MILDEPs and their subordinate elements in arranging for the
receipt, transfer, and acceptance of security assistance materiel, training,
and other services for recipient countries.

K. Assist, coordinate, and supervise the activities of personnel, other than
those assigned to the SAQ0, who are in country under DoD sponsorship for
limited periods of time to! perform specific tasks (e.g., Mobile Training Team
(MTT), Quality Assurance Team (QAT), Technical Assistance Field Team (TAFT),
and Technical Assistance Team (TAT)).

L. Assist the host government in the identification, administration, and
proper disposition of security assistance materiel that 1is in excess of
current needs.

T{ABLE 3-T-T. SAU Functions.
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M. Perform secondary functions, such as advisory and training services and
negotiation on non-security assistance military matters, so long as these
activities do not detract from the primary functions,

N. Administer and support the activities of the OMC, including the morale
and welfare of personnel under its cognizance.

0. Keep the ASD(ISA), DSAA, JCS, unified commands, and MILDEPs informed,
through appropriate channels of security assistance activities in country.

- TABLE 3-I-1 (Continued)
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SECTION I1 - RELATIONSHIPS

A.  CHANNELS OF COMMUNICATIONS.

1. Personnel assigned to SAOs serve under the direction and supervision
of the Chief of the United States Diplomatic Mission to the extent provided by
law and in accordance with the President's letter to Chiefs of Missions (COM).
Unified Command security assistance responsibilities include the provision of
necessary technical assistance' and administrative support. The chief, SAO,
shall ensure that all activities and those of his organization are fully
coordinated with the COM,

2. The primary channel of communication is direct between the in-
country SAO, the DSAA, and the MILDEP security assistance elements as appro-
priate. Information copies of communications of record are provided to the
Unified Command for evaluation and comment as specified by the Unified Com-
mander.

B. DIRECTIVES AND RECORD COMMUNICATIONS. Security assistance directives and
record communications to the Unified Commands, SAOs, and MILDEPs that have
military operational or policy dimplications require coordination with the
0JCS. A1l JCS security assistance directives and record communications to the
Unified Commands (e.g., new fighter aircraft sales policy recommendations),
SAOs, and MILDEPs require coordination with the Director, DSAA. If appropri-

ate, the Director, DSAA will' coordinate further within the O0ffice of the

Secretary of Defense and the Executive Branch.
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CHAPTER FOUR
SECURITY ASSISTANCE PLANNING

SECTION I - GENERAL

A. PURPOSE AND SCOPE, The purpose of this chapter is to discuss the securi-
ty assistance planning process, i.e., where it fits into the national security
planning process and the importance it has in terms of dealing with foreign
countries. The process demands flexibility, but requires standardized inputs
from disparate sources. The process has to incorporate the realities of
foreign policy, defense policy and production line constraints., For these
reasons, security assistance planning happens in many places and at many
levels. The challenge faced by those involved is to integrate the many
planning efforts and processes into a workable and useful set of procedures
and outcomes.

B. BASIC POLICIES.

1. National Security Objectives. Security assistance supports the
foreign policy and national security obiectives of the United States. DoD
security assistance activities shall be in consonance with U.S. military
strategic plans and objectives and guided by the policy and planning guidance
issued by the Secretary of Defense, and by guidance and policies issued by the
Secretary of State.

2. Foreign Government Responsibility. The fundamental responsibility
of foreign governments to determine the nature of their own security interests
and paths of their own progress shall be recognized.

a. Security Assistance Organization (SAQ) Assistance. One of the
essential functions of the SAQ 1s to assist in the "evaluation and planning of
the host government's military capabilities and requirements." (Section
515(a), FAA.)

b. Release of Guidelines and Data. Involvement of the foreign
government in security assistance planning and programming inevitably entails
the release to it of essential guidelines and data.

(1) Unclassified Information. Unclassified information may be
released to the concerned country or international organization as appropri-
ate. Unclassified price data may be released to concerned countries and
international organizations subject to their understanding that prices are
provided for procurement planning and related purposes only, and that prices
quoted are estimates which are subject to modification.

(2) Classified Information. Classified information as to
tentative plans and programs may be released to concerned countries and
international organizations to the extent necessary for its effective par-
ticipation. However, classified dollar levels of tentative country or organi-
zation programs may be released only with the specific permission of DSAA with
the concurrence of the Department of State.
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(3) Approval of Release of Information. Release of all
security assistance information to a foreign government or international
organization will be made through, or with the approval of, the Chief of the
U.S. Diplomatic Mission.

3. Commitments. Discussions and communications between DoD and foreign
officials incidental to development of plans, programs, and related data will
be conducted in such a way as to insure mutual understanding that such ex-
changes do not constitute or imply any commitment on the part of the U.S. (DoD
Directive 2100.2). :

4, Economic Capabilities. Security assistance plans and programs shall
take into consideration the economic capabilities of the foreign country
concerned and the support provided by third countries. Except for overriding
military considerations, the build up of military forces that the recipient
country ultimately cannot support shall be discouraged. In providing assis-
tance to less developed countries, emphasis shall be placed on the development
of their capabilities to organize, employ, and manage national resources
allocated to defense.

o

SECTION IT - PLANNING DIMENSIONS .

A.  PLANNING CONSIDERATIONS.

1. Objectives of Long-Range Planning. The objective of long-range
planning 1n security assistance 1s regular, orderly program implementation.
The transfer of end-items is necessarily accompanied by planning of follow-on
support, logistics, and other elements of continuity. The reliability of the
U.S. on a long-term basis depends on this "total package approach."

2. Limitations to Planning. "Planning" in security assistance is not
possible in the same way the DoD plans in the FYDP and program-budget process.
This is because the USG does not "promote" sales (except in rare instances),
financing is obtained only on a year-to-year basis and is, in most instances,
not assured for the long term. Moreover, the USG does not plan for countries;
countries must do their own planning and must set their own priorities. The
level of planning capability varies from country to country; the more sophis-
ticated the planning in a country, the less likely the country is to make the
U.S. privy to its plans. Lastly, crises, conflicts, and other events fre-
quently intervene to change directions in programs and overall financing
allocations. Within these 1imits, however, some estimates of needs and
priorities can be made, and every effort must be made to anticipate the shape
of the future without expecting that it will result in a directive plan.

3. Planning is Required in Three Basic Areas: Budget, Procurement and
Political. These are discussed below in the context of three basic commun-
1ties.

a. The Security Assistance Budget.

- Need for defensible country programs
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- Need for continuity in levels
- Need to be responsive to crises and
new initiatives during the year

b. Procurement.

Need to avoid diversions/withdrawals from stocks
Need to integrate FMS with DoD purchases

Need to smooth production

Need to maintain production base

Need to control technology transfer

¢. Planning with Countries.

- Responding to defense needs
- U.S. as a reliable security partner
- Sustaining the relationship

4. Security Assistance Planning Communities. Three separate planning
tracks each has 1ts own community of actors. The security assistance commu-
nities are illustrated in Figure 4-I1I-1 below. Coordination among the three
groups can be tenuous, and it is not possible to describe an overall security
assistance "plan" which covers all three.

STATE DOD STATE OMB STATE SERVICES
REGIONS - REGIONS T+ PM PM
COUNTRY BUDGET PROCUREMENT
TRACK TRACK TRACK
DSAA SAOS DSAA DSAA OPS NDPC
OPS PLANS & PLANS

¢ Country Track

FEED-IN
CINCS : JCS
® SERVICES AS ® REGIONS/SAOS
IMPLEMENTERS AS ADVOCATES

rigure 4-11-1, Security Assistance Communities.
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B. U.S. GOVERNMENT PLANNING APPROACH.

1. Planning Groups. Basically there are two groups who plan with
countries -- the "Washington Team" and the "Country Team - SAO." The Washing-
ton team may be either a consultative or a "survey" team -- dispatched for a
particular reason, for a particular type of planning, e.g., air defense. The
Washington team may also be the group that is associated with any form of the
Joint Military Commission (JMC) and have very senior as well as more junior
members. Whether or not a JMC is. involved, the SAOs have both preparatory and
interim tasks that have to get done if the "Washington Team" visit is to be a
success. '

2. Interrelated Nature of Planning. All three tracks are interrelated.
Figure 4-I1-2 Tays out the cross-cutting nature of the security assistance and
arms sales process.

FIGURE 4-11-2

-Country needs
financing to
buy equipment

BUDGET
AFFAIRS

COUNTRY Country needs
AFFAIRS equipment

e SAOs interface

e -State & ISA Regions
as advocates :

e Services implement PROCUREMENT;:)

‘\xk AFFAIRS

Budget Finances

o Congress has Sales - @ Services have
- money - equipment
e State puts up - CONGRESSIONAL e State decides to
budget AFFAIRS sell it
¢ O0SD "weighs in" - o SecDef makes it
available

® NDPC and JCS clear
o 36(b) political
visibility

= Dominant Links

Figure 4-11<2, Community Interrelationships.

NOTE: If financing is not required, the Executive Branch can arrange sales
with Congressional notification. If financing is required, Congres-
sional approval of financing is necessary, and the process is longer
and more uncertain.
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3. Non-Linear Process. The entire security assistance community is
always engaged in the different stages associated with three fiscal years'
worth of planning, budgeting, legisiating, etc. As explained above, there is
a constant interaction between the three planning tracks. It requires effort
to follow the entire process, and to fully understand what is happening at any
given time. For the sake of simplicity, a linear layout of the budget and
procurement process is presented below, in the case where financing is re-
quired. This illustration is useful -- as a time line -- but one must bear in
mind each of the separate planning track discussions.

FIGURE 4-1I-3

INPUT PRESENTATION BILL
FROM SAPRWG |=md BUDGET IN eemand  OR
FIELD CONGRESS CRA _]
1|
ALLOCATIONS SUPERVISION
TO et REQUESTS REQUESTS jumt IMPLEMENTATION freems OF
COUNTRIES STAFFED END-ITEM

Figure 4-11-3, Budget and Sales Process.

4, Planning Instruments. Several planning tools already exist for use
by the three planning communities.

a. Annual Integrated Assessment for Security Assistance (AIASA).
The single most important pTanning instrument is the Annual Integrated Assess-
ment of Security Assistance which is prepared by the country team. The shape
and form of the AIASA reflect the information needs of both Washington and the
unified commands in the decision-making communities. The AIASA also provides
certain information required as part of the federal budget development pro-
cess. If the annual AIASA submission is timely and complete it has a strong
impact. If the AIASA is late or incomplete, it has reduced effect. Subse-
quent to submission of the AIASAs and the completion of initial staffing by
the Departments of State, Defense, Treasury, etc., the Security Assistance
Program Review Working Group (SAPRWG), meets to review the security assistance
programs for the budget year. After this staff effort, formal interagency
coordination takes place before State submits the budget to OMB. If State and

OMB disagree, resolution of issues may take place in the White House Budget
Review Board.

b. Consolidated Data Report (CDR). The CDR is a companion report
to the AIASA and is submitted as an information update in abbreviated form.

The CDR primarily provides updates of the AIASA for the Congressional Presen-
tation Document (CPD).

4-5



DoD 5105.38-M

, c. Security Assistance Defense Analysis Papers (SADAPsl. For
selected countries, a Security ﬁss1stance Defense Analysis Paper is written
each year. These present an ana]ys1s of the threat, force structure trends
and other analysis elements thajt are useful in the planning process. the
SADAPs have a counterpart financial analysis done by the Treasury Department.
Both analyses are presented tof the State Department, the OMB and the NSC
during the annual budget development process. The SADAPs present a unique
overview of defense programs witp a particular country.

——— .

T
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CHAPTER FIVE
TECHNOLOGY TRANSFER AND CONTROLS

SECTION I - TRANSFER OF TECHNOLOGY

A. PURPOSE, The purpose of this section is to provide specific instructions
and guidance for responding to reauests for transfer of technology to an
approved foreign country or international organization.

B.  DEFINITIONS.

1. Technology. The technical information and know-how that can be used
to design, produce, manufacture, utilize, or reconstruct goods, including
technical data and computer software, but not the goods themselves.

2. Critical Technology. Technologies which consist of (a) arrays of
design and manufacturing know-how (including technical data); (b) keystone
manufacturing, inspection and test equipment; (c) keystone materials; and (d)
goods accompanied by sophisticated operation, application, or maintenance
know-how that could make a significant contribution to the military potential
of any country or combination of countries that may prove detrimental to the
security of the United States (also referred to as Militarily Critical Tech-

nology).

3. Goods. Any articles, materials, supplies, or manufactured products,
including Tnspection and test equipment and excluding technical data.

4, Items of Intrinsic Military Utility. £End items other than those
jdentified in the Military Critical lechnologies List (MCTL) whose transfer to
potential adversaries must be controlled for the following reasons:

a. The end product in question could significantly enhance the
recipient's military or war-making capability either by virtue of its tech-
nology content or because of the quantity to be sold, or

b. The product could be so analyzed as to reveal U.S. system
characteristics and thereby contribute to the development of countermeasures
to equivalent U.S..equipment.

5. Keystone Equipment. Includes manufacturing, inspection, or test
equipment and 1s the required equipment for the effective application of
technical information and know-how. Keystone materials have the same signifi-
cance of application.

6. Know-How. Includes the know-how of both design and manufacturing
and is the know-how and related technical information that is needed to
achieve a significant development, production or utilization purpose. This
know-how includes services, processes, procedures, specifications, design data
and criteria, and testing techniques.
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7. Munitions. Includes:
a. Arms, ammunition and implements of war,

b. Any property, iﬁsta11ation, commodity, material, equipment,
supply, or goods used for the purposes of making military sales.

¢. Any machinery, facility, tool, material, supply, or other item
necessary for the manufacture, production, processing, repair, servicing,
storage, construction, transportatlon, operation or use of any article listed
in this paragraph.

d. Technical data related to State Department Munitions List
items. ’

8. Services. Includes any service, test, inspection, repair, training,
publication, technical or other assistance, or defense information used for
the purpose of furnishing military assistance, but does not include military
education and training activities.

9. Strategic Trade CaseL. These are cases involving technology and
goods that are dual-use 1in nature; 1i.e., which could be used either for
1egitimate civilian purposes, or which could be applied or diverted to aid in
increasing a nation's military potential

10. Technical Data. C]ass1f1ed or unclassified information of any kind
that can be used, or adapted for use, in the design, production, manufacture,
repair, overhaul, processing,, engineering, development, operation, mainte-
nance, or reconstruction of |goods or munitions; or any technology which
advances the state-of-the-art or establishes a new art in an area of signifi-
cant military applicability in the U.S. The data may take a tangible form,
such as a model, prototype, blueprint, or an operating manual; or they may
take an 1ntang1b1e form such as a technical service or oral or visual interac-
tions.

C. POLICY.

1. DoDD 2040.2, "Internat1ona1 Transfers of Technology, Goods, Services
and Munitions," estab11shes the following policy:

a. Treat defense related technology as a valuable, l1imited nation-
al security resource, to be lhusbanded and invested prudently in pursuit of
national security objectives.

b. Restrict the qxport of technology, goods, services, and muni-
tions which could make a contribution to the military potential of any other
country or combination of countries which could prove detrimental to our
national security interests.

c. Manage transfers of technology, goods, services, and munitions
consistent with United States! foreign policy and national security objectives.
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d. Limit the transfer to any country or international organization
of advanced design and manufacturing know-how regarding technology, goods,
services and munitions subject to control under the AECA to those transfers
which support specific national security objectives.

e. Support the National Disclosure Policy objectives in those
cases where a proposed transfer involves the release of classified military
information.

2. Implementation. These policies will be implemented through the
strategic trade Ticensing, munitions licensing and the foreign military sales
processes.

3. Procedures., For munitions licensing and foreign military sales
cases, applicable MILDEPs will:

a. Give favorable consideration to transfers of services and
munitions to allied and friendly countries which are intended to achieve
specific U.S. national defense objectives.

b. Ensure that transfers of munitions and services involving
technology receive special scrutiny, taking into account the importance of
arms cooperation with NATO and other close friends and allies, potential third
party transfers, and the protection of military capabilities and technology.

4, Release of Technical Data. [See Chapter Fourteen, Section II.]

SECTION IT - DISCLOSURE OF CLASSIFIED MILITARY INFORMATION TO FOREIGN
GOVERNMENTS AND INTERNATIONAL ORGANIZATIONS

A. PURPOSE. The purpose of this section is to describe the policy and
procedures to be followed in the authorization for the disclosure of clas-
sified military information to foreign governments and international organiza-
tions in support of security assistance programs.

B. POLICY. DoD Directive 5230,11 prescribes that:

1. A1l classified military information will be treated as a national
security asset which must be conserved and protected and which may be shared
with foreign entities only when there is a clearly defined advantage.

2. Disclosures and denials of such information to foreign governments
and international organizations will be made only when authorized by those
officials specifically granted disclosure or denial authority in writing,
after determining that all of the requirements of the National Policy and
Procedures for the Disclosure of Classified Military Information to Foreign
Governments and International Organizations (NDP-1) have been met.
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3. Decisions to disclgse or deny classified military -information will
be based on a common standard (DoD Instruction 5230.17) within the DoD. Such
decisions will be expedited, ' P

4. To ensure consistency of disclosure decisions, the DoD component
having responsibility for taking the action outlined in paragraph 3., above,
shall notify other DoD components of significant negotiations and disclosure
decisions concerning subjecq matter in which they have a direct or related
interest. o

C. DISCLOSURE AUTHORITIES. Under the terms of NDP-1, the National Disclo-
sure PoTicy Committee (NDPC) has been designated as the central authority for
the formulation, promulgation, administration, and monitoring of the national
disclosure policy. The Secretary of Defense or the Deputy Secretary of
Defense, personally, and the NDPC are authorized to grant exceptions to estab-
lished national disclosure policies. Pursuant to DoDD 5230.11, the Secretary
- of Defense has delegated disclosure authority to the Secretaries of the
MILDEPs and other DoD officials whose decisions must be in compliance with
NDP-1.

D. RESPONSIBILITIES. The Deputy Under Secretary of Defense (Policy) has
been designated by the Secretary of Defense to assume DoD responsibility for
the oversight and effective implementation of the national disclosure policy
and operation of the NDPC under the provisions of NDP-1,

E. RECORDING OF DISCLOSURE DECISIONS.

1. To record disclosure decisions, the Foreign Disclosure and Technical
Information System (FORDTIS) has been established as a central repository for
such decisions. Four types of information are recorded in FORDTIS:

a. All decisions made by disclosure officials regarding release of
classified documentary information or materiel. These are normally made with-
in the guidelines of the-national disclosure policy.

b. All decisions on requests for exceptions to policy.
c. A1l disclosures involving top secret 1nformation.
d. Al1 DoD decisions on munitions license applications.

2. This information is used on a routine basis to provide a background
of previous, similar cases by weapon or country. It is also used to make
damage assessments if a sudden change occurs in a foreign government which
brings into question its capability to protect U.S. classified information,

!

3. FORDTIS provides an:interactive, real-time terminal at each disclo-
sure office. This system includes decisions on foreign military sales,
munitions cases and commerce }icenses.

4, A1l MILDEPs will follow the instructions in DoDI 5230.18 in report-
ing disclosure decisions. '
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F.  FALSE IMPRESSIONS. It is the policy of the U.S. to avoid creating false
impressions of its readiness to make available classified military materiel,
technology, or information. Lack of strict adherence to this policy may
create problems. Much military hardware is unclassified. However, this same
unclassified hardware, if sold, may require the release of sensitive classi-
fied information for its operation or maintenance, or for the foreign recipi-
ent to receive training on it. Therefore, the disclosure decision must be
made based on the classification level of all information which may be re-
quired for release if the system were to be acquired. If the proposed foreign
recipient is not authorized to receive the highest level of classified infor-
mation required, no information, not even unclassified may be released or dis-
cussed until the required authority is obtained. This means that there can be
no weapon specific information, and no release of price or availability data,
until authority is obtained to release the highest level of classified infor-
mation ultimately required for disclosure.

G. CONTROL OF FOREIGN REPRESCNTATIVES. DoD Instruction 5230.20, entitled
"Policy and Procedures for the Control of Foreign Representatives," sets forth
standard procedures concerning requests for visits, accreditations and attend-
ance at classified meetings by foreian representatives. Accreditation, as
used in DoDI 5230,.20, pertains only to foreign representatives, military or
civilian, to include U.S. citizens, who are officially employed by a particu-
lar foreign government. As implemented by the MILDEPs and the Defense Intel-
lTigence Agency (DIA), "accreditations" are extended only to the foreign
government-sponsored officials who have a frequent need for contacts with DoD
departments and agencies, such as liaison officers and procurement officials.
Normally, those individuals are assigned to the foreign embassy or mission in
the United States. Those foreign officials who do not have a frequent need,
such as foreign government officials stationed outside the United States and
foreign industry representatives, must apply for either a one-time visit
authorization or an extended visit authorization.

H.  INDUSTRIAL SECURITY. The security of the U.S depends in part upon the
proper safeguarding of classified information released to industry. The
objective of the Industrial Security Program is to assure the safeguarding of
classified information in the hand of U.S. industrial organizations, educa-
tional institutions, and all organizations and facilities used by prime and
subcontractors. The Industrial Security Regulation (ISR), DoD 5220.22-R, sets
forth policies, practices, and procedures of the Industrial Security Program
used internally by the DoD to insure maximum uniformity and effectiveness in
its application throughout industry. The Industrial Security Manual (ISM),
DoD 5220.22-M, a companion document to the ISR, is a DoD publication which
contains detailed security requirements to be followed by U.S. contractors for
safeguarding classified information. The ISM is made applicable to industry
by management's execution of the Department of Defense Security Agreement (DD
Form 441), and by direct reference in the "Military Security Requirements"
clause in the contract.

I. DEFENSE INDUSTRIAL SECURITY CLEARANCE OFFICE (DISCO). The Defense
Industrial Security Program (DISP) establishes procedures for safeguarding
classified defense information which is entrusted to contractors. Included in
these procedures is a system for determining the eligibility of industrial
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personnel for access to classified defense information., This function is
performed centrally by DISCO.

J.  USER AGENCY CONTRACTS REQUIRING OVERSEAS DELIVERIES, When a U.S. Govern-
ment agency (User Agency) places a contract with a cleared U.S. contractor
which calls for delivery of classified information or materiels to a foreign
government (principally FMS contracts), the responsibility for delivery rests
with the User Agency.

K.  TRANSMISSION OF CLASSIFIED MATERIEL. Transmission of classified materiel
to foreign addressees located in the U.S. or outside the U.S. must be on a
government-to-government basis and in accordance with Chapter VIII of DoD
Regulation 5200.1-R, -

L. U.S. CONTRACT TO FOREIGN FIRMS, A user agency may initiate action to
award or permit one of 1ts contractors to award a classified contract to a
foreign contractor provided the classified information involved has been
approved for release (or is determined to be releasable) to the government of
that country under the National Disclosure Policy. In addition, the foreian
government concerned must have entered into a security agreement or other
security arrangement with the U.S. under which it agrees to protect U.S.
classified information released to it. User agency responsibilities are
contained in DoD Regulation 5220.22-R,

SECTION IIT - SECURITY CLASSIFICATION AND RELEASE OF INFORMATION

A. PURPOSE, The only basis for classifying selected security assistance
information is to protect the national security, that is, the national defense
and foreign relations of the U.S. This section contains specific criteria,
based on Executive Order 12356 (National Security Information), and that
provided by the Department of State, for classification and release of securi-
ty assistance information for the purpose of protecting the conduct of U.S.
foreign policy. Security assistance information will be classified for
national security purposes in accordance with the criteria of this section and
of DoD 5200.1-R, Information Security Program Regulation, and corresponding
MILDEP regulations. The Department of State, the Assistant Secretary of
Defense for International Security Affairs (ASD/ISA), the Assistant Secretary
of Defense for International Security Policy (ASD/ISP), and the Director,
Defense Security Assistance Agency (DSAA) may issue special instructions which
modify or supplement this section in particular situations.

B.  SECURITY CLASSIFICATION GUIDELINES.

1. General Guidelines.

a. Basis for Classification. All security assistance information
not specifically designated as classified under paragraph 2., below is unclas-
sified unless the Department of State, ASD/ISA, ASD/ISP, or the Director, DSAA
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directs classification in a particular situation, or unless the national
security classification criteria of DoD 5200.1-R and corresponding MILDEP
regulations warrant classification for national defense purposes,

b. Levels of Classification, A1l security assistance information
designated as classified under paragraph 2., below is CONFIDENTIAL unless the
Department of State, ASD/ISA, ASD/ISP, or the Director, DSAA directs a higher
level of classification in a particular instance, or unless the national
security classification criteria of DoD 5200,1-R and corresponding MILDEP
requlations warrant a higher level of classification for national defense
purposes.

c. Declassification. All classified security assistance informa-
tion will be declassified 1n accordance with the guidelines in paragraph 2.,
below unless a longer period of classification is either directed in a partic-
ular situation by the Department of State, ASD/ISA, ASD/ISP, or the Director,
DSAA or is warranted by the national security classification criteria of DoD
5200.1-R and corresponding MILDEP regulations for national defense purposes.

2. Specific Guidelines.

a. Military Assistance Program (MAP) and International Military
Education and Training Program (IMEIP). The dollar levels and content of a
program for the budget or a subsequent fiscal year are considered "FOR OFFI-
CIAL USE ONLY" (FOUO) for each individual country and international organi-
zation., The budget year program no longer need be marked FOUO after delivery
of the Congressional Presentation Document to the Congress.

b. Foreign Military Sales (FMS).

(1) The primary factors considered by the Department of State,
ASD/ISA, ASD/ISP, and the Director, DSAA in requiring classification of FMS
information under paragraphs (2) and (3), below are: the extent to which
disclosure of the information would reveal the purchaser's order of battle,
taking into consideration the nature and quantity of defense articles being
sold and the degree to which the purchaser relies on the United States as a
source of military supply; and, the extent to which disclosure of the informa-
tion could be expected to stimulate demands by third countries upon the United
States or upon other supplying nations for defense articles, thus encouraging
global or regional instability or fostering an arms race. Classification of
FMS “information under paragraphs (2) and (3), below in the interest of U.S.
foreign relations, is to prevent unauthorized disclosure of the fact that a
specific defense article (e.g., F-16 aircraft) is or may be sold to a particu-
lar foreign government,

(2) Planning and Review (P&R) Data; Price and Availability
(P&A) Data; and Letters of Request (LOR). P&R and P&ZA data are classified
where these data (1) 7identify a requesting foreign government and specific
items of major defense equipment (MDE) (e.g., M-60 tanks) in which that
government has expressed an interest, and (2) qualify for reporting under the
AECA, Section 36(b), or (3) c]assification is authorized under paragraph
B.1l.a., above. Unless otherwise authorized by paragraph B.l.a., above, such
classified data may be declassified when Congressional notification is com-
pleted or a subsequent Letter of Offer for these items is unclassified. In
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i

accordance with paragraph 11-100 of DoD 5200.1-R, DoD elements will respect
the security classification of documents originated by foreign governments,
including LORs. LOAs, however, will not be classified unless authorized under
paragraph B.1.a., above or paragraph (3), below.

(3) Letters of Offer., Letters of Offer (LOAs) will be unclas-

sified unless:

(a) Classification is directed by any of the organiza-
tional elements listed in paragraph B.l.a., above, or

(b) The foreign purchaser requests classification of the
sale and any of the organizational elements in paragraph B.l.a., above ap-
proves the classification.

(4) Declassification, Classified information in an LOA and
related documents will be declassified when the originating agency so deter-
mines, The LOA and related documents will be marked:

"CLASSIFIED BY SAMM (DOD 5105.38-M),
! DECLASSIFY ON OADR"

[NOTE: Originating Agency's Determ1nation Required.]

(5) FMS 1mp1ementat1on records, such as case directives, pro-
duction or repair schedules, international logistics supply delivery plans,
requisitions, shipping documénts, bills of lading, work orders, contract docu-
ments, billing and accounting documents, work sheets, and related feeder in-
formation are unclassified.

(6) Projections of dollar levels or content of FMS agreements,
and of dollar levels of FMS credit extensions for the budget year or a subse-
quent fiscal year are classified for each individual country and international
organization. Such projections will be declassified upon delivery to the
Congress of the Congressional Presentation Document for the fiscal year to
which the projections apply.. Such projections will be marked:

"CLASSIFIED BY SAMM (DOD 5105.38-M), DECLASSIFY ON DELIVERY TO
CONGRESS OF CONGRESSIONAL PRESENTATION DOCUMENT
FOR FISQAL YEAR (insert fiscal year)."

(7) Reports from the RCS: DSAA (AR) 1200 FMS reporting system
which contain classified information will be marked:

“CLASSIFIED BY SAMM (DOD 5105.38-M),
DECLASSIFY UPON NOTIFICATION BY THE ORIGINATOR."

c. Coproduction. For all countries and international organiza-
tions, information which indicates by specific type any item of Major Defense
Equipment (MDE) (e.g., F-16 aircraft) is classified in coproduction proposals
only. Such information will be declassified upon termination of negotiations.
Such information will be marked:

"CLASSIFIED BY SAMM (DOD 5105,38-M), DECLASSIFY ON
TERMINATION OF NEGOTIATIONS."

?
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d. Nonrecurring Cost Recoupment Charges. Worksheets showing
calculations which contain projections of dollar Tevels of future U.S. invest-
ment in the development of a defense item and projections of future multiple
foreign requirements will be classified (see Chapter Seven of this Manual).
Worksheets will be declassified when the defense item becomes obsolete to U.S.
requirements, Worksheets will be marked:

"CLASSIFIED BY SAMM (DOD 5105.38-M), DECLASSIFY UPON
NOTIFICATION BY THE ORIGINATOR."

e. Section 36(b) Notifications and Section 133b Reports. Specific
classification directions and guidelines for Section 36(b) notifications,
Section 133b reports, and input data elements for these documents are spec-
ified in Chapter Seven of this Manual.

C. RELEASE OF INFORMATION,

1, Unclassified.,

a. Public. In accordance with the AECA, Section 21(f), it is the
policy of the DoD to maximize to the fullest extent consistent with national
security the amount of information available to the public. Further, it is
the policy of the DoD to comply fully with both the specified provisions and
the general intent of the Freedom of Information Act, as amended. Release of
information will be in accordance with procedures established by DoD Directive
5400.7 and DoD Instruction 5400.10.

(1) The DSAA 1200 FMS information system is a freauent source
for providing information to the public. The DSAA maintains a consolidated
data base which contains information about each FMS case by collecting essen-
tial data from a variety of sources over the 1ife of each case. The 1200 sys-
tem is the exclusive source for such consolidated data and contains records
from the inception of the FMS program.

(2) A large percentage of individual records in the case are
unclassified. They may, however, when grouped, produce a complete or virtual-
1y complete compilation of data. These kinds of groupings include but are not
limited to: all current LORs, current undelivered balances of MDE, or group-
ings of generic classes of items such as "all surface to air missile sales".
Such groupings may then reveal concepts about a country's order of battle
plans or current or planned defense posture of a country, region, or geograph-
ical area and result in a CONFIDENTIAL classified compilation of individually
unclassified data. Such a compilation then, by DoD 5200,1-R, paragraph 2-211,
would be denied public release.

(3) Classification and denial of release to the public on this
basis shall be fully supported by a documentary explanation that will identify
with the specific criteria which resulted in such a judgment.

b. Foreign Governments and International Organizations. Unclas-
sified information may be released to the concerned country or international
organization as appropriate for purposes related to security assistance.
Price data may be released to MAP and IMET recipient countries and interna-
tional organizations, subject to recipients' understanding that prices are
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provided for procurement planning and related purposes only, and that prices
quoted are estimates and are not necessarily those which have been or will be
applied to articles delivered or services rendered or training furnished tc
the country or organization as Grant Aid.

2. Classified.

a. Tentative Security Assistance Plans and Programs. Classified
information as to tentative plans and programs for the budget and future years
may be released to an involved foreign government or international organi-
zation to the extent necessary for its effective participation in the security
assistance planning process or its effective development of related defense
plans, and to the extent that it can be relied upon to maintain adequate
security precautions and to use the information only for the purposes for
which provided. Classified dollar levels of tentative country br organization
programs may be released onlv with the specific permission of the Director,
DSAA, with the concurrence of the Department of State. U.S. officials who
release information under this paragraph will ensure that the recipient
government or international organization clearly understands that such release
does not constitute a commitment by the United States.

b. FMS Agreements. Classified information as to the quantity and
projected delivery schedules for articles and services in FMS agreements may
be released to the concerned country or international organization to facili-
tate appropriate planning by the recipient, subject to assurance by the
recipient that it will maintain adequate security precautions and will use the
information only for the purposes for which provided.

c. Procedures for Release. Release of classified information
under paragraphs a. and b. above 1S subject to the provisions of DoD Directive
5230.11 (Disclosure of Classified Military Information to Foreign Governments
and International Organizations), and DoD 5200.1-R, paragraph 8-104., Release
will be made only to officials of the country or international organization
involved who require the information in their official capacity.

3. Approval of Chief of Diplomatic Mission. Release of all security
assistance information to a foreign government or international organization
will be made through or with the approval of the Chief of the U.S. Diplomatic
Mission to the government or organization involved.

D. RCS: DSAA (AR) 1200 FMS REPORT SUBMISSIONS.

1. Entry of Data. Each entry into the DSAA 1200 system of data per-
taining to a new FMS case will indicate whether that data is classified under
the criteria of paragraph B.l.a. or B.2.b.(3), above. The security classi-
fication, for foreign relations purposes, of an FMS case in the 1200 system is
based on the identification in that system of the fact that a specific defense
article (e.g., Hawk missile) is or may be sold to particular foreign govern-
ment. The existence of classified technical data concerning defense articles
which are or may be sold under an FMS case does not warrant classification of
that FMS case in the 1200 system, since such technical data are not entered
into the 1200 system.
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2. Declassification. The implementing agency must notify in writing
the Director, USAA of any FMS agreement which is declassified under the
national defense classification criteria of DoD 5200.1-R and corresponding
MILDEP regqulations. This notification will identify the case designator and
the date of declassification. The Director, DSAA will also ensure that
declassification of any data in the 1200 system is reflected in that system
within 15 working days after it occurs.

3. Codes; Card Columns. Machine readable code "U" will designate
unclassified FMS cases; code "C" will designate CONFIDENTIAL cases. The
proper code for classification or declassification as appropriate, will be
entered in column 78 of the "1" Card. See Chapter 15 of this manual for
DSAA(AR) 1200 report entry details.

SECTION IV - EXPORT LICENSE AND CUSTOMS CLEARANCE GUIDANCE
FOR FOREIGN MILITARY SALES CUSTOMERS

A. PURPOSE. This section provides guidance and instructions for processing
export licenses and customs clearances for FMS purchased items.

B.  EXPORT LICENSES.

1. Requirement. Prior to the export from the U.S. of any FMS purchased
materiel inc‘uaea on the U.S. munitions list, FMS customers must obtain an
export license from the Office of Munitions Control, Department of State,
whenever a third party, such as a freight forwarder, is involved in the
transaction. Application procedures are prescribed below. No license would
be required in those cases where the FMS materiel is shipped on a Government
Bill of Lading (GBL) or exported on a government-to-government basis using
foreign government transportation out of a U.S. Government controlled facili-
ty.

2. Application. Application for export license must be made on Depart-
ment of State Form DSP-5 which is obtainable from the Office of Munitions
Control (see Figure 5-1V-1). The application must be forwarded to the follow-
ing address:

0ffice of Munitions Control
PM/MC, Bldg. SA-6
Department of State
Washington, D.C. 20520

a. Applications must be supported by three (3) copies of DD Form
1513. Licenses for export of FMS materiel are valid for two years from the
date of issuance. They are not transferable and extensions are not granted.
If shipment cannot be completed during the period of validity of the license,
a new application must be submitted for the license to cover the unshipped
balance and/or renewal. Applications for license should show the proposed
port or ports of exit in the U.S. If, after a license is issued, shipping
arrangements necessitate a change in port, the Department of State must be
notified by letter of the change in port. Further details on export licenses

5-11



DoD 5105.38-M

may be found in the Department of State, International Traffic in Arms Regu-
lations (Title 22, Code of Federal Regulations, Parts 121-128 and 130).

C. FMS CUSTOMER RESPONSIBILITY.

1. Export License. Upon execution of an LOA, the FMS customer or au-
thorized representative must obtain an export license from the Department of
State to permit the legal export movement by the country freight forwarder of
purchased FMS materiel from the U.S. since U.S. munitions list items shipped
under FMS programs require export licenses.

2. Export Customs Clearance. It is the foreign country's responsibil-
ity to effect export customs clearance for all FMS materiel moved from the
U.S. under other than U.S. Government or government-to-government auspices.
Movement of materiel which remains in custody of the U.S./DoD is handled by a
separate procedure, j : :

a. Export declaration (U.S. Department of Commerce Form 725-V or
7525-V Shipper's Export Declaration) must be prepared by the country represen-
tative/freight forwarder for all FMS materiel moved through its auspices.
Declarations must be filed and authenticated by a District Director of Cus-
toms. Provisions of law and requlations concerning export declarations are
found on the reverse side of Commerce Form 725-V or 7525-V,

b. After declarations have been prepared an authentiééted, ship-
ments must be cleared through U.S., Customs by submission of documents to the
District Director of Customs or export control officers (22 CFR 123.53).

3. Movements Requiring Export Customs Clearance. Export Licenses,
Shipper's Export Declarations, and appropriate U.S. Customs export clearances
for FMS shipments, for which the customer country has transportation respon-
sibility, are required for the following categories of country-arranged
movement : i

a. Al moveménts of materiel through or by the FMS customer
freight forwarder or designated agent.

b. Pilot pick-up of materiel by FMS country-owned or chartered
aircraft, or by FMS customer-procured space on commercial aircraft.

c. Movement by FMS customer-owned or chartered ocean vessel, or by
FMS country-procured space aboard commercial vessels.

4, Overseas Customs Clearance, The FMS customer will be responsible
for effecting overseas customs clearance of all FMS materiel through its
customs agencies upon receipt at the country port of discharge.

5. Reporting of Export Traffic. A1l export of FMS materiel from the
U.S. will be reported .to the U.S. Department of Commerce as required by

current federal statutes,
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D. U.S./DOD RESPONSIBILITY.

1. U.S./DoD Exemption from Export Clearance. The U.S. Departments of
State and” Commerce have extended a joint waiver to the DoD, under which
certain exemptions are granted in compliance with requirements for U.S.
Customs clearance of DoD-sponsored cargo. Under this waiver, when U.S,/DoD-
sponsored FMS materiel is shipped through the Defense Transportation System
(DTS) on Government Bills of Lading or other transportation documents or by
DoD-owned, controlled, or arranged transportation, and the U.S./DoD retains
custody of the materiel until arrival at the overseas port of discharge of the
destination country, the U.S./DoD is exempt from the requirements of an Export
License and the filling of Shipper's Export Declaration. Under no circum-
stances will these exemptions be extended to any foreign government,

2. Annotation of Transportation Documents. When the U.S./DoD retains
custody of the shipments and transportation responsibility until its arrival
at the overseas port of discharge of the destination country overseas, under
the conditions defined above, and when movement is effected under Delivery
Term Codes "6", "7", and "9", all Government Bills of Lading and other Trans-
portation documents issued to cover movement of such shipments will be an-
notated "(APPLICABLE MILITARY DEPARTMENT) SPONSORED FOREIGN MILITARY SALES
SHIPMENT -- NO EXPORT DECLARATION OR LICENSE REQUIRED." The signature of the
issuing officer on the bill of lading/document will serve as a certification
of this statement. NOTE: Under no circumstances will this annotation be made
on GBL or other transportation documents for FMS shipments, through, or by a
forwarding agent or any representative of a foreign country.

3. Reporting of FMS Export Shipments. A1l U.S./DoD sponsored shipments
of FMS export materiel moving overseas within the DTS or under U.S./DoD
auspices and control, identified by Delivery Term Codes "6", "7", and "9" will
be reported monthly by Military Traffic Command (MTMC) to the Foreign Trade
Division, Bureau of Census, Department of Commerce, in the Foreign Trade
Report to comply with the conditions under which the above-mentioned waiver
was granted and to satisfy the export data requirements of the U.S. Department
of Commerce.

E. PROCEDURES FOR RETURN AND REPAIR. In addition to the above procedures,
for the re-export of items previously sold to a foreign government or interna-
tional organization that have been returned to the U.S. for repair and return,
the foreign government is responsible for obtaining the In Transit Import
License (DSP-61, see Figure 5-1V-2) and the appropriate customs clearance, in
accordance with paragraph 123.3 of the ITAR,
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FIGURE 5-1v-1

Application/License for Permanent Export of Unclassified ‘
Defense Articles and Related Unclassified Technical Data (Form DSP-5)
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FIGURE 5-1v-2

Application/License for Temporary Import of
Unclassified Defense Articles (Form DSP-61)
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CHAPTER SIX

MILITARY EXPORT SALES
POLICIES AND CONSIDERATIONS

SECTION I - POLICY AND BACKGROUND

A. PURPOSE. The purpose of this section is to relate the fundamental policy
and background that apply to military export sales as components of the
overall security assistance program,

B.  BACKGROUND,

1. Military Export Sales Defined. "Military Export Sales" may be
divided into "Foreign Military sSales" and "Direct Commercial Sales." Foreign
Military Sales are government-to-government transactions. For these sales,
the Department of Defense purchases articles and services from U.S. firms,
takes title to the equipment, or has title to the articles to be sold from
U.S. stocks, and sells the articles or services to the foreign buyer. For
direct commercial sales, the U.S. firm sells directly to the foreign govern-
ment or international organization,

2. Arms Export Control Act (AECA). In enacting the Arms Export Control
Act (AECA), as amended, the Congress consolidated and revised foreign assis-
tance legislation relating to military export sales. Basic sales policy is as
outlined in Chapter Two.

a. Origin of Policy Objectives. Foreign Military Sales (FMS)
support specific U.S. foreign policy and security objectives. Historically,
sales have improved internal order and increased the prospects for regional
stability, thereby reducing the likelihood of direct U.S. military involve-
ment, Standardization of materiel, doctrine, and training is enhanced among
our allies and friends, Additional benefits stemming from foreign military
sales are: the U.S. production base is maintained, U.S. employment is in-
creased, research and development costs are spread, unit costs to the U.S.
Services are reduced, and forward materiel support is facilitated.

b. Reasons for Government-to-Government Sales. The Department of
Defense recognizes that there are cases in which 1t is to the U.S. Government
advantage to encourage the use of commercial sources by foreign countries and
international organizations. Nevertheless, a significant amount of U.S.
exports of defense articles and services are conducted on a government-to-
government basis for one or more of the following reasons:

(1) Government Furnished Equipment (GFE), or Materiel (GFM).
Government furnished equipment manufactured in a Government-Uwned, Government-
Operated (GOGO) facility cannot, except in certain circumstances, be sold
directly to U.S. firms for export to foreign purchasers. Sales of GFE or GFM
to U.S. prime contractors are authorized in certain instances which are
detailed in DoDD 4175.1, dated 8 July 1983, The furnishing of this type of
materiel would normally be via an FMS transaction between the U.S. Government
and the foreign purchaser, See Chapter 8, Section II, for procedures whereby
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a foreign country or international organization can appoint a commercial
source to act as an agent for the receipt of FMS GFE/spares/support items
which are required by that commercial source to enable the manufacture/
assembly or repair/rehabilitation of a defense item owned by the foreign
purchaser,

(2) US6 Control. For some special situations, the U.S.
Government wishes to exercise the control that is more easily achieved within
FMS channels (see AECA, Sec. 38(a)(3)).

(3) Classified Items. The processing of requirements and
delivery of classified equipment can normally be accomplished more effectively
through FMS channels, _

(4) Cooperative Logistics. Sales made under supply support
arrangements and similar logistics sales arrangements are handlied through the
FMS channel as the only practicable way of incorporating the requirements of
the armed forces of friends and allies within the U.S. logistics system.

c. Purchaser's Options. Except as provided for in Section Il of
this Chapter, the purchaser has the option to buy defense articles and ser-
vices commercially or through FMS channels. Subject to stated limitations,
the purchaser makes that decision. '

3. Buyer-Seller Relationship (Military).

a. An essential characteristic of military export sales, whether
commercial or government is that two governments must agree. Neither govern-
ment can direct the transaction; either government can shape it by withholding
its approval. Sales are negotiated from the standpoint that both the buyer
and the seller must be satisfied.

b. This characteristic shapes the conduct and style of foreign
military sales. Some of the rules governing FMS are hard and fast since they
are founded in U.S. law. For example, the U.S. Government is required by law
to sell only for dollars. Most of the “"rules" must be pragmatically applied.
Since a sale must be negotiated, rules take the shape of preferences and sales
procedures take on the shape of general practice, with the consequence that
exceptions to the rule are more easily cited than the rule itself.

4, Sales Guidelines. Except where overriding considerations dictate
otherwise, the following guidelines will govern Department of Defense sales
activities:

a. Support of Foreign Policy Interests of the U.S; Department of
Defense sales will support the foreign policy interests of the United States.

b. Responsiveness to Foreign Requests. The Department of Defense
will be responsive to foreign requests for sales proposals.

c. Assisting U.S. Industry in Military Export Sales.

(1) As indicated below, the Department of Defense will as-
sist U.S. industry 1in making sales directly to foreign governments.
}

i
b
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Relationships with industry will be forthright, factual, and avoid all conno-
tation of favoritism.

(2) The Department of State has advised commercial firms who
plan to discuss the sale of defense articles overseas to:

(a) Consult with the Department of State regarding
obtaining an advisory opinion or export license;

(b) Advise the 1local Security Assistance Organization
(SAO) or American Embassy representative upon arrival in-country; and

(c) Inform the SAO or Embassy representative whether or
not they have a license to discuss technical information regarding the project
planned to be discussed with host nations; and if not, how the commercial firm
expects to handle the matter. There is no requirement for a commercial firm
to contact the SAQ or local Embassy representative, but it is in the best
interests of all concerned if commercial firms do so.

(3) U.S. diplomatic posts have been advised by the Department
of State that they should treat representatives of U.S. firms selling defense
equipment and services with the same courtesies as other U.S. businessmen,

(a) Diplomatic posts may supply basic business informa-
tion and services to U.S. business representatives (e.g., access to commercial
library, names and addresses, information about local customs regulations and
commercial law). ‘

(b) Diplomatic posts may also provide nonsensitive
background information on the organizational structure of the host government
and defense forces, its defense budget, funding limitations, and whatever U.S.
financial assistance is available.

7 (4) If a U.S. firm has been granted a license to release

technical data in support of sales promotions or other marketing efforts in
the host country, and subject to local conditions, the following additional
services may be provided to representatives of U.S. firms upon request:

(a) Assistance in arranging appointments with host
government officials and guidance on which officials to contact;

(b) General advice on tactics for securing sales in the
host country; and

(c) Informing the host government that the USG has
approved in principle the marketing effort as evidenced by the issuance of a
license. '

(5) U.S. manufacturers and exporters may make general market-
ing efforts abroad to advertise their products and services without first

obtaining a license or prior approval from the Department of State, provided
that:
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(a) The technical data disclosed to prospective customers
is in the public domain and therefore exempt from licensing requirements; and

(b) No specific proposal is made for the sale of signifi-
cant combat equipment (SCE) valued at $7 million or more for end-use by
foreign armed forces, or for manufacturing license or technical assistance
agreements for the production or assembly of SCE, regardless of the value of
the contract. Conversely, any marketing activity that involves disclosure of
technical data not in the public domain, unless otherwise specifically exempt
from licensing requirements, must be licensed by the Department of State.
Likewise, any specific proposal for the sale of SCE valued at $7 million or
more for end-use by foreign armed forces, or for a manufacturing license or
technical assistance agreement for the production or assembly of SCE, regard-
less of the value of the contract, must receive prior approval by the Depart-
ment of State, whether or not export of technical data is involved. An
approved license for the export of technical data (DSP-5), or the temporary
export of equipment for demonstration purposes (DSP-73), or an advisory opin-
ion (a "GC" case) satisfy the prior approval requirement for SCE proposals.
However, if technical data is to be disclosed, a license is required since an
advisory opinion is not an authorization to export technical data or equip-
ment.

(6) It is Department of Defense policy to be even-handed when
dealing with commercial firms engaged in overseas marketing activities.
When U.S. industry representatives approach the SAO for assistance in con-
ducting normal marketing efforts abroad, SAO personnel should, within policy
guidelines, use their own best judgement in determining whether a commercial
firm should be referred to foreign country officials for the purpose of
discussing a possible sale or whether any other assistance should be given.

d. Soliciting Consultation with Foreign Countries. The U.S. Gov-
ernment welcomes consultation with our friends and allies regarding planning
to meet their defense needs, research, development, production, and logistic
support programs of mutual interest. Information obtained through consulta-
tion is important in the planning process described in Chapter Four.

e. Overseas Security Assistance Organization (SAO) Responsibili-

ties. Direct contact between SAUs, DAOs, and Dol Components 1s authorized to
provide information to host countries concerning technical advice, data on
item configuration, explanation of availability and cost factors provided by
DoD components, and other essential technical and supply data. The required
channels for submission of a letter of request (LOR) are in Chapter Seven,
paragraph C.

5. Criteria Regarding Sale of Military Equipment. In general the U.S.
Government 1s willing to selTl equipment to eligible countries and internation-
al organizations after a case-by-case review of each prospective purchaser's
request. Factors considered in this review include:

a. Type of Equipment. It is easier to approve the sale of less,
rather than more, sophisticated equipment; easier to approve the sale of less,
rather than more, expensive equipment; easier to approve the sale of equipment
adopted by the U.S. forces and promising to the buyer the benefits of logis-
tics standardization.
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b. Country and Region. The willingness of the U.S. Government to
sell military equipment varies country by country in accordance with the
military requirements, ability to maintain and use, compatibility with exist-
ing inventory, and impact on the perceptions and the actions of the buyer's
neighbors.

c. Foreign Policy. The willingness of the U.S. Government to sell
military equipment varies with the time and the situation; thus changes in
terms of foreign policy, diplomacy, economy, finances and security, reflecting
the changing world-wide situation, can cause changes in such willingness from
time to time.

d. National Disclosure Policy. The National Disclosure Policy
Manual (NDP-1) records the levels of classification which the U,S. Government
is willing in general to release to cited countries. Requests for exceptions
to policy established by this document are handled by the National Disclosure
Policy Board which is chaired by the Department of Defense, at the Under
Secretary level,

e, Military Threat. The degree to which the transfer responds
appropriately to the military threats confronting the recipient.

f. Collective Security Capabilities. Whether the transfer will
enhance the recipient’s capability to participate in collective security
efforts with the United States.

g. Countering of External Aggression. Whether the transfer will
promote mutual interests in countering externally supported aggression.

h. Stability within Regions. Whether the transfer is consistent
with United States 1interests in maintaining stability within regions where
friends of the United States may have differing objectives.

i. Counterbalancing of Positive and Negative Factors. Whether any
detrimental effects of the transfer are more than counterbalanced by positive
contributions to United States interests and objectives.

j. Legislative Restraints. The principal legislative restraints
on Foreign Military JSales are reviewed in Chapter 7, this Manual. These
reflect the guidelines and constraints that must be followed prior to the
approval of Military Export Sales.

C. POLICIES.

1. List of Eligible Countries to Purchase or Lease Defense Articles or
Defense Services. 1he current Tist of eligible countries and international
organizations determined by the President is provided as Table 6-1-1. It
should be noted that sales to certain countries or international organizations
may be suspended for legal or policy reasons. Any questions relative to the
eligibility of a foreign country or international organization should be
referred to DSAA Operations.
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2. Designation of Defense Articles and Services. A copy of the U.S.
Munitions List 1s included 1in Chapter 2. Ttems 1n categories which are
asterisked (*) on this list are considered Significant Combat Equipment (SCE).

3. Foreign Military Design and Construction Sales.

a. Authority. The AECA, Section 29 authorizes the sale of design
and construction services to eligible foreign countries and international
organizations provided the full costs are paid to the U.S. by the purchasing
country or international organization. If such services are to be procured by
the USG for sale under Section 29, the purchaser must make funds available in
such amounts and at such time as they may be needed to meet the payments re-
quired by the contract and any damages and costs that may accrue from the
cancellation of such contract, in advance of the time such payments, damages,
or costs are due.

b. Congressional Reporting. Congressional reporting requirements
in the AECA, Section 36(b), apply to any design and construction program
valued at $200 million or more.

c. Use of FMS Procedures. The LOA and standard sales procedures
will be utilized for all design and construction programs. Normally, design
and construction services will be offered as follows:

(1) When the design and construction services are a part of a
total program, the services will be included in the total system case under
the cognizance of the managing DoD component. A special note will be added to
the case indicating that the services are offered under the authority of the
AECA, Section 29 and also identifying the construction agent for this portion
of the program, e.g. U.S. Army Corps of Engineers. In certain cases, the DoD
component program manager and the construction agent may wish to conclude an
internal agreement to summarize management relationships for a program.

(2) When the design and construction services are not part of
a total program, the DoD component responsible for providing the design and
construction services will be assigned management responsibility for the case.

(3) When the design and construction services are a follow-on
requirement to a previous major system sale, the DoD component responsible for
providing the design and construction services will prepare the LOA. However,
where special circumstances such as unique tunding requirements are experi-
enced,. the requirement for preparation of the follow-on LOA will be coordinat-
ed with the DSAA Operations Directorate to determine the appropriate manage-
ment responsibility.

4, Proper Use of Materiel. Consistent with its resources and the
situation prevailing in-country, the designated U.S. overseas military SAO
will assist DoD components in observing and reporting on the utilization by
the foreign country of defense articles and services acquired through FMS or
leased to the recipient by the DoD.

5. Diversions of Materiel. The following policies govern the alloca-
tion of defense materiel between U.S. forces and international security
requirements in the event there are competing demands:
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a. Use of Normal Priorities Structure. To the maximum extent
possible, initial allocations of materiel shall be made within the normal
priorities structure -- the Uniform Military Materiel Issue and Priority
Systems (UMMIPS).

b. Directed Diversions. Presidentially-directed, or Secretary of
Defense-initiated materiel allocations shall be accorded sufficient priority
through diversion of assets from other programs to assure accomplishment of
the directed allocation within the time period specified.

c. Withdrawal from U.S. Forces. High priority FMS requirements
may be met by diverting from production for or withdrawing equipment from U.S.
forces, providing the operational readiness posture of these forces is not
significantly lowered and payback can be accomplished within a reasonable
period of time. Such initial determination will be made by the MILDEPs and
DoD components. Any diversion or withdrawal which would impact U.S. National
Guard or Reserve forces must be coordinated with DSAA, which will in turn
coordinate the proposal with the OASD/MI&L, pursuant to DoD Directive 1225.6.

d. Diversion from FMS. Materiel being procured or stocked speci-
fically for FMS may be diverted to meet higher priority foreign requirements
or urgent needs of U.S. Forces with the prior concurrence of the Director,
DSAA, who will, as appropriate, obtain policy guidance within the USDP.

e. Approval Channels. Requests or recommendations for diversions
of FMS equipment will be referred to the Director, DSAA. In those instances
where agreement cannot be reached with DSAA concerning the use of foreign
program assets, or diversion of defense materiel, the matter will be referred
to the Secretary of Defense for decision pursuant to the procedures estab-
lished by Deputy Secretary of Defense Memorandum, Subject: “"Allocation of
Defense Materiel and Services Between U.S. and International Requirements,"
which provides for:

(1) Normal Allocation from Production. Under normal cir-
cumstances, the MILDEPs will fill security assistance materiel requirements
from production on a first-in, first-out basis, utilizing normal production
lead times, unless the DoD can meet urgent requirements from earlier produc-
tion without an undesirable effect on the combat readiness of U.S. forces.

(2) Deviations for ‘National Security Considerations. There
may occasionally be 1instances when national security considerations and
foreign policy objectives indicate a requirement to deviate from this DoD
policy by expediting delivery of equipment to a foreign purchaser. If such
situations arise, and the MILDEPs or the 0SD staff become aware that such
expedited delivery or the performance of FMS services by DoD personnel would
appear to have an undesirable effect on the combat readiness of U.S. forces,
the Undersecretary of Defense (Policy) (USDP) will request the MILDEP involved
to provide its assessment of the situation to USDP and the Assistant Secretary
of Defense (Manpower, Installations and Logistics) (ASD(MI&L)) for OSD staff
review. The USDP will refer the coordinated recommendation to the Secretary
of Defense for review and decision. Because of the importance of such de-
cisions, it is essential that the Secretary of the Military Department person-
ally verify these assessments and make the report to USDP and ASD(MI&L) when
such referral is required.
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(3) Report to Congress. The AECA, Section 21(i) requires a
report by the President to the Congress "with respect to any proposal to sell,
under this section (sales from stocks) or under the authority of Chapter 2B,
AECA, any defense articles or defense services, if such sale could have a
significant adverse effect on the combat readiness of the Armed Forces of the
United States." There may, however, be instances where, in the view of the
Secretary of the MILDEP, supply action would have an impact of sufficient
importance to warrant Secretary of Defense review, but would not constitute a
significant adverse impact on the DoD requiring a Presidential report to the
Congress. Therefore, in each instance where the MILDEP Secretary refers a
potential impact case to the USDP and ASD(MI&L), the referral will include an
assessment as to whether:

(a) Supply action would affect the operational readiness
of the military service, or have other important impacts which the Secretary
considers warrant Secretary of Defense review, but which are not serious
enough to constitute a significant adverse impact requiring either alteration
or termination of the supply action, or an overriding Presidential report to
the Congress; or

(b) Supply action would constitute a significant adverse
impact within the meaning of the law, and if taken, would require such a
report to the Congress. The term "significant" is a subjective one, and this
section does not attempt to define all circumstances in which an impact might
be "significant." -

(4) Additional Information Required. As required, the Secre-
tary of Defense wilil make the final determination as to whether the DoD will
provide the equipment or services on an expedited basis and whether the impact
of doing so is significant within the meaning of the AECA, Section 21(i). In
referring impact cases to the Secretary of Defense, the Secretary of the
Military Department should therefore, in every instance, provide the informa-
tion outlined in the AECA, Section 21(i)(1)(A) through (D), i.e.:

(a) The country or international organization to which
the U.S. proposes to make the sale;

(b) The amount of the proposed sale;

(c) A description of the defense articles or services the
U.S. proposes to sell; and

(d) A full description of the effect the proposed sale
will have on combat readiness of the Armed Forces of the United States.

(5) Shipments from Production. While the language of the
AECA, Section 21(i) pertains only to shipments from DoD stocks and performance
of services by DoD personnel, impacts can occur when the DoD diverts materiel
to foreign recipients which is scheduled for delivery from production.
Therefore, the procedures and assessments outlined in paragraph C.4. above
apply to both categories of transfer.

(6) Presidential Report. In those cases where he takes action
to advise the President of the requirement for a report to the Congress, the
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Secretary of Defense will provide the analysis relevant to the justification
and certification called for in the AECA, Section 21(i)(1)(E). In this
connection, a "proposal to sell" within the meaning of Section 21(i) refers to
a decision at an appropriate level of the U.S. Government to make a sale and
to direct the issuance of an LOA or signature of a document with comparable
effect, and does not refer merely to the receipt of a request for P8A, or the
receipt of a request for a Letter of Offer, or the making of a recommendation
with respect thereto. No Presidential report is therefore required if the
ultimate decision is not to make the sale. The AECA, Section 21({1) is also
interpreted as being applicable to a situation in which the significant
adverse effect becomes apparent only after a sales contract is concluded.
However, no Presidential report is required with respect to supply action
under a sales contract where the supply action is altered in order to avoid a
significant adverse effect on U.S. combat readiness which would otherwise
occur,

(7) Secondary Items. The above also applies to secondary
items, including spare and repair parts as well as major end-items. However,
in those cases wherein the foreign government has made an investment in the
U.S. inventory under a Cooperative Logistic Support Arrangement (CLSSA) for
spare and repair parts support, the MILDEPs will satisfy security assistance
requirements based upon priority on the same basis as U.S. force requirements.
The head of an Inventory Control Point (ICP) may approve the issue of stocks
below the reorder point to FMS customers when they determine that there will
not be an unacceptable impact on U.S. forces. The impact on secondary items
must be considered whenever a total package of end-items and spare parts and
support equipment is provided to a foreign country.

6. Logistics Support.

a. Use of U.S. Military Logistics System. Implementation of
accepted FMS cases will be accompliished by the MILDEPs and DoD components as
completely as possible within the existing organizational and procedural
structure of the U.S. military logistics system. Use of the DoD transporta-
tion system will be only for special cases, i.e., ammunition to the Port of
Exit or by special arrangement stated in the LOA.

b. Follow-On Logistic Support. Normally, foreign military sales
of materiel are made only when the DoD has made or has approved plans to
assure logistic support for the expected service life of the equipment. This
includes follow-on spares support for equipment sold through FMS under estab-
lished Cooperative Logistic Supply Support Arrangements (CLSSAs) which will be
afforded the same priority as that provided equivalent U.S. forces performing
a comparable mission in the same geographical area. For other follow-on FMS
spare parts cases, the normal lead time from procurement will apply.

7. Materiel Standards. It is DoD policy that defense articles offered
and sold to foreign governments and international organizations reflect
favorably upon the U.S. Therefore, defense articles offered and sold under
foreign military sales will normally be new or unused, or as a result of
rehabilitation, possess original appearance insofar as possible, and, as a
minimum, have serviceability standards prescribed for issue to U.S. forces.
If the customer country desires exclusively new equipment, this requirement
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will be stated in the LOA. If the customer desires to purchase "as is/where
is,"” this will also be stated in the LOA.

8. Communications Security (COMSEC) Programs. Standard FMS procedures
apply to any request from a foreign country or international organization for
COMSEC equipment. This includes channels for submission of requests, use of
the LOA, financial requirements in DoD 7290.3M, etc. However, the DoD compo-
nent processing the request is also responsible for assuring that all National
Disclosure Policy requirements and staffing with appropriate Security activ-
ities is accomplished before a response is provided to the foreign purchaser,
Refer to DoD Directive 5200.11, Communications Security Assistance to Foreign
Governments.

9, Translation Services.

a. Responsibility., The responsibility for the translation of any
documents rests with the user or recipient country., U.S. SAOs should make
this point clear to their host country counterparts.

b. Informal Translations. In day-to-day operations, SAOs may
provide for government-to-government purposes only, "informal translations”
using the same practices and procedures as the local U.S. diplomatic mission,
provided the host country so requests, or the chief of the U.S. SAQ determines
an informal translation of an English text is in the U.S. interest. In each
case, translators must clearly mark the translated document "Informal and
unofficial translation -- English text governs." SAQOs should ensure that a
forwarding letter accompanies each contractual document (i.e., LOA) emphasiz-
ing that the English text is the officially binding document.

c. Other Requests. SAOs will not provide translation assistance
to contractors or others who are not a part of the U.S. or host country offi-
cial family. In the event the SAO receives a request from such sources,
requestors should be advised to seek assistance from competent local transla-
tors.

10. Exclusive Licensing Arrangements. In cases where a request for P&R,
P&, or an LOA 1s received from a foreign country or international organiza-
tion and the request is known to fall within the area of an exclusive commer-
cial license arrangement for the item or service, the following special
procedures will apply:

a. The .prospective buyer will be provided with the name of the
foreign firm involved and informed that this firm has exclusive rights in that
country relating to the sale of the article or service being sought.

b. In the event the prospective buyer insists that it wishes an
FMS transaction it should be advised that the request should be set forth in a
letter from the Minister of Defense or the Deputy Minister of Defense (or the
equivalent) to the Director, DSAA outlining the reasons for the desire to
purchase by means of an FMS transaction rather than from the foreign licensee.

c. On receipt of such written requests containing justification,

in order to comply with provisions of the AECA, Section 42(a), the Director,
DSAA will advise the foreign firm involved (or its designated representative
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in the U.S.) in writing of such requests. DSAA will provide the foreign firm
with a copy of the written request, if unclassified, and of other unclassified
records pertinent and materiel to the transaction, and give the foreign firm
an opportunity to provide data pertinent to the request, including a statement
as to the amount of financial return to the U.S. economy should such a sale be
made by the foreign firm. The foreign firm will normally be allowed 30 days
to provide its comments,

d. In the event it is determined that P&A data is to be provided,
or that an LOA is to be issued to the requesting government, the Director,
DSAA will so advise the foreign firm, and will provide upon its request, rele-
vant unclassified and nonproprietary P&A data. DSAA will advise the foreign
firm of all renewals, modifications or extensions of such LOA prior to accep-
tance by the purchasing country,

11. Third Party Transfer Certification.

a. Department of State Authority. The Department of State, on
behalf of the President, must consent to the transfer of defense articles or
defense services originally provided by the U.S. under MAP, sold by the U.S.
under the AECA, or purchased commercially from U.S. sources under an export
license issued pursuant to the AECA, Section 38, from the recipient to anyone
not an officer, employee, or agent of that recipient. The third country
recipient country must provide appropriate security and retransfer assurances
before the Department of State will consent to such transfers (see FAA,
505(a), AECA, Section 3(a)).

b. Congressional Notification.

(1) Legislative Requirement. Under the AECA, Section 3(d),
the Speaker of the House of Representatives and Chairman of the Senate Foreign
Relations Committee must be notified in advance of the date the Department of
State consents to the transfer of certain defense articles or defense services
originally provided by the U.S. under MAP, sold by the U.S. under the AECA, or
purchased commercially from U.S. sources under the AECA, Section 38, from the
recipient to anyone not an officer, employee, or agent of the recipient.
These include:

(a) MDE Items. Any proposed transfer of MDE valued (in
terms of its original acquisition cost) at $14.0 million or more.

(b) Other. Any proposed transfer of any defense article
or related training or defense service (in terms of its original acquisition
cost) valued at $50.0 million or more.

(2) Notification Timeframes.

(a) Transfers to Other Than NATO, NATO Member Countries,
Japan, Australia, and New Zealand. For such transfers the Department of State
must provide certification to the House and Senate at least 30 days before
consenting to the transfer.

(b) Transfers to NATO, NATO Member Countries, Japan,
Australia, or New Zealand. For such transters the Department of State must
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provide certification to the House and Senate at least 15 days before consent-
ing to the transfer,

(3) Format. The certification to the Speaker of the House of
Representatives and the Chairman of the Senate Foreign Relations Committee
will contain the following information:

!
(a) The country or international organization proposing
to make the transfer, :

(b) A description of the defense article or related
training or other defense service proposed to be transferred, including the
original acquisition cost. ‘

(c) The proposed recipient,

(d) The reasons for the proposed transfer,

(e) The date the proposed transfer will take place.

(4) Emergency Situations. Approval of a transfer may be

provided immediately without the 3U-day waiting period if the President states
in the certification that an emergency exists,

(5) Excegt1ons. This reporting requirement does not apply to
the following transfers:

(a) Temporary transfer of defense articles for the sole
purpose of receiving maintenance, repair, or overhaul;

(b) Transfer of maintenance, repair, or overhaul defense
services, or of repair parts or other defense articles used in furnishing such
services, if the transfer will not result in any increase, relative to the
original specifications, in the military capab111tv of the items to be main-
tained, repaired or overhauled

. (c) Transfers pursuant to arrangements among NATO members
or between NATO and any of its member countries for cooperative cross-
servicing; :

(d) Transfers pursuant to arrangements among NATO members
or between NATO and any of its member countries for lead-nation procurement
(see paragraph (6) below).

(6) Lead-nation Procurement Exemption. In the category of
transfers exempted from the reporting requirement of the AECA, Section 3(d),
based on NATO lead-nation procurement, if the defense article or defense
service to be transferred was originally purchased from the USG and that
purchase had been the subject of a notification to the Congress under the
AECA, Section 36(b), the proposed transfer is exempt from the reporting
requ1rement of the AECA, Section 3(d), only if the Section 36(b) notification
with respect to such 1ead nation procurement had identified the transferee on
whose behalf the lead-nation procurement was proposed. For Section 36(b) AECA
proposed sales to NATO or to another NATO member country purchasing on behalf
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of a third NATO party, information as to possible subsequent transfers shall
be provided to DSAA in accordance with the formats contained in Chapter 7,
Section IV.

12. Defense Requirement Survey Teams.

a. Purpose. The U.S. will use defense requirement survevs on a
selected basis to further the security interests of the U.S. and to enhance
the security of friends and allies, Since defense requirement surveys are
often interpreted by the receiving government as an implied U.S. commitment to
approve arms transfers and/or assist in their financing, such surveys should
be initiated only after careful consideration of possible consequences.
Except as may be specifically directed, the following guidelines will apply:

(1) A U.S. conmitment to conduct a defense requirement surveyv
will only be made after the ramifications of undertaking such a survey have
been assessed in a thorough and coordinated manner by all concerned USG
agencies.

(2) The process of reaching a decision to dispatch or not to
dispatch a survey team will include an assessment of the economic impact,
including funding limits of potential arms transfers, and other data beyond
strictly military considerations but pertinent to the survey at hand (e.g.,
human rights factors). In the event of a decision to dispatch a survey team,
this information will be reflected in the terms of reference provided the
team,

(3) Current arms sales restraint policies, including regional
arms control implications, will be considered during the process of determin-
ing whether or not to dispatch a survey team.

(4) Defense requirement survey teams will be led by the DoD,
with the Department of State providing a deputy team chief of roughly compara-
ble rank. Military service affiliation of the team shall be determined by the
purpose of the survey. In the event a joint team is required, the team chief
will be determined on the basis of the military service having predominant
interest. DoD participation shall be limited to the minimum number required
to gather effectively the technical information necessary to prepare the
survey report. Teams will contain representatives from other agencies as
necessary to ensure the success of the in-country information-gathering
effort. The Secretary of State will have final authority to rule on the
participation of the survey team by agencies other than the DoD; though it is
expected that such decisions will normally be reached by consensus between
State and Defense. To the maximum extent possible, the concerns of the other
involved agencies will be considered in resolving team composition.

b. Financing. When the survey is determined to be dictated by
U.S. Government interests rather than those of the foreign country, it may be
financed by the U.S. with each agency represented on the team bearing a pro
rata share of the survey costs. DSAA, on a case-by-case basis, will advise
each DoD department or agency on the method of funding, whether by FMS case or
by the U.S. Government agencies represented on the team.
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¢. Responsibilities. The appropriate regional office of the
Assistant Secretary of Uefense for International Security Affairs or Interna-
tional Security Policy is responsible for coordinating DoD activities and
actions relating to defense requirement surveys including all required inter-
face and coordination with the Department of State, Arms Control Disarmament
Agency and other appropriate agencies of the U.S. Government. The DSAA and
the 0JCS shall be kept informed of all personnel details of survey teams, All
actions shall be coordinated with the JCS and DSAA. The appropriate regional
office will draft Terms of Reference for the teams and will obtain approval of
the Department of State. General Terms of Reference are set forth at Table
6-1-2. A Survey Team Checklist, outlining the process of reviewing requests
for survey teams through the preparation of the Report is also at Table 6-1-3,

13.  Suspension of Individual Items. When the Department of State
directs the suspension ot the sale under FMS or on a direct commercial basis
of a specific article, DSAA will notify the applicable DoD components of the
suspension, Such suspension will also be considered to apply equally to
components of the item as well as the specific end item.

a. Determination of Item Components. When suspension of an
individual article 1s directed by the Department of State, DSAA will ask the
applicable DoD component to conduct a review to identify components of the
item.

b. Advice to Department of State. Upon receipt of the listing of
components, DSAA will advise the Department of State, Bureau of Politico-
Military Affairs of the components of the suspended item to enable them to
notify the Office of Munitions Control (OMC). This will then enable OMC
suspension of the components, as well as the end item 1dent1f1cat1on to ensure
that suspensions are complete

c. Notice to DoD Components. DSAA will advise the appropr1ate DoD
components and the affected foreign government of the suspension of the sale
of end items, as we]l as app11cab1e components.

I
)
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Africa
Botswana
Cameroon
Dahomey
Djibouti
Equatorial Guinea
Gabon
Ghana
Guinea
Ivory Coast
Kenya
Liberia
Madagascar
Europe
Austria
Belgium
Denmark
Finland
France
Germany
(Fed Rep of)
Greece
Iceland
Ireland
Italy
Luxembourg

DoD 5105.38-M

TABLE 6-1-1
FOREIGN COUNTRIES AND INTERNATIONAL ORGANIZATIONS ELIGIBLE TO PURCHASE
DEFENSE ARTICLES AND DEFENSE SERVICES UNDER THE AUTHORITY OF THE AECA

Malawi
Mauritius
Niger
Nigeria
Rwanda
Senegal
Somalia
Sudan
Upper Volta
Zaire
Zimbabwe'

Malta
Netherlands
Norway
Portugal
Spain
Sweden
Switzerland
Turkey
United Kingdom
(Incl Crown
Agents)
Yugoslavia

East Asia and Pacific

Australia New /ealand
Brunei Papua

Burma (New Guinea)
Fiji Philippines
Indonesia Singapore
Japan Taiwan

Korea Thailand
Malaysia

Ne2ar East and South Asia

Algeria Nepal
?defense Oman
services only) Pakistan

Bahrain Qatar

Bangladesh Saudi Arabia

Egypt Sri Lanka

India (Ceylon)

Israel Tunisia

Jordan United Arab

Kuwait Emirates

Lebanon Yemen Arab

Morocco Republic

Western Hemisphere

Antigua and Guatemala
Barbuda Haiti
Argentina Honduras
Bahamas Jamaica
Barbados Mexico
Belize Panama
Bolivia Paraguay
Brazil : Peru
Canada St Lucia
Chile St Vincent &
Colombia the Grenadines
Costa Rica Suriname
Dominica Trinidad and
Dominican Tobago
Republic Uruguay
Ecuador Venezuela

E1 Salvador

International Organizations
North Atlantic Treaty Urganization
(NATO) and its agencies
Organization of American States (0AS)
International Commission of Control
and Supervision in Vietnam
International Commission of Control
and Supervision in Laos

NOTE: Sales to certain countries may have been suspended for legal or policy

reasons.

Any questions relative to the eligibility of a foreign country for

FMS, FMCS, or leases should be referred to DSAA Operations.

TABLE b-I-1,

Foreign Countries and International Urganizations tligible to

Purchase Defense Articles and Defense Services under the

Authority of the AECA,
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TABLE 6-1-2

GENERAL TERMS OF REFERENCE
(FOR DEFENSE REQUIREMENT SURVEY TEAMS)

A. Teams will report to the U.S. Ambassador, or in his absence, the charge
d'affaires, upon arrival in country, and will serve under the overall super-
vision of the Ambassador. A1l formal consultations with the host country will
be conducted subject to the concurrence of the U.S. Ambassador, with the
participation of such Embassy staff as he may direct. Prior to departure the
team will brief the Ambassador on its preliminary conclusions.

B. The team recommendations should reflect the "total package" concept:
end-item, ancillary equipment, training and logistics. Recommendations should
not mirror-image U.S. force solutions. At least three levels of funding
alternatives should be presented in the report.

C. The team should evaluate the military manpower base, its absorptive
capacity, the existing logistics and maintenance support capability, the
capability of the country to prevent compromise of sensitive data and equip-
ment, training requirements, iand compatibility of recommended equipment with
that currently in the host country 1nventory

D. The team will make no comment to host governments concerning possible
availability of U.S. Government resources in any form.

E. The team will not give host government any price and availability data,
DoD lead times on equipment, or indicate any prospects for accelerated deliv-
eries. The team, however, may provide general orders of magnitude information
concerning cost and avai]abi]ity for illustrative purposes. Firm estimates
can be provided only through normal channels and only in response to specific
requests conveyed through the U.S. Embassy, not through the survey team.

F. The team will not oblige the U.S. Government to the sale of any specific
defense article or service.

G. The team will not provide any kind of independent assessment or confir-
mation of the external threat as perceived by the host country. Release of
classified information will be in accordance with the U.S. National Disclosure
Policy. g

H. The team will not provide military advice concerning tactics, doctrine,
basing, combat planning, or operat1ons.

I. The team will avoid any possible indication that USG would assist in
construction of airfie]ds, camps, or other military facilities.

J. The team will make no commitment to follow-on technical discussions or
further surveys. '

TABLE 6-1-2. General Terms of Reference for Defense Requirement Survey Teams.
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K. The team will not undertake to provide the host country with an interim
report,

L. The team will debrief the appropriate Unified Commander on its prelimi-
nary findings prior to its return to Washington.

TABLE 6-1-2, (Continued)
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TABLE 6-1-3

DEFENSE REQUIREMENT
SURVEY TEAM CHECKLIST

A. Consideration of providing a Defense requirement survey is a result of a
foreign government presenting the U.S. Government with a significant arms sale
request, or requesting the U.S. Government to survey host country defensive
capabilities and requirements. Also, the U.S. Government could, at its own
initiative, propose a survey team.

B. The normal response to the initial request for a survey shall be that the
scope of the request requires review before a decision on the survey can be
given. A comprehensive review is then initiated of current arms sales re-
straint policies, or regional arms control considerations, of the economic
impact and the human rights implications of arms sales to the host country.

C. State Department, DoD, and ACDA shall review the arms want list within
the context of the President's policy on conventional arms transfers and other
policy guidance, highlighting areas requiring policy decisions. The DoD will
prepare a preliminary assessment of the availability of the requested equip-
ment or services, as well as the requesting nation's requirement for and
technical ability to absorb the items in question. State Department will
review the FMS financing situation for the host country. Any statement
regarding FMS financing beyond the current fiscal year's approved budget must
receive Executive Office clearance by NSC and OMB. Future financing commit-
ments can only be made in accordance with prevailing procedures.

E. State Department and AID will estimate the extent of the ability of the
host country to devote its economic resources to defense purchases without an
unduly deleterious effect on the host country economy. Needs for additional
information will be identified during this review. -

F. Simultaneously with the above review, the U.S. Embassy will be instructed
by the Department of State to contact appropriate host country ministries to
ascertain the extent to which the host country is willing to commit its own
resources to military purposes over the next three-five years, noting that
financial parameters are essential ingredients in a realistic survey effort.

G. The Director of Central Intelligence will be requested to produce inter-
agency threat assessment.

H. Information gathered above is incorporated into an Action Memorandum to
the Secretary of State, coordinated with ACDA, DoD, OMB, and NSC, to deter-
mine: (1) whether to send a survey team; and (2) the mission of the team,
In the event a decision is made to send the team prior to completion of the
information gathering process outlined above, as many of the above steps as
are possible will nevertheless' be completed prior to departure of the team .
Affirmative decisions will be reported to the Congress by DoD/DSAA as required
by the AECA, Section 26(b).

TABLE 6-1-3, Uefense Requirement Survey Team Checklist,

6-18




DoD 5105.38-M

1. If the decision is made to dispatch a survey team, Terms of Reference and
team composition will be developed by the State Department and DoD, after
coordination with ACDA and, if appropriate AID, and cleared by NSC and OMB,
The U.S. Embassy will ensure that the host government understands and accepts
the projected scope of the survey effort and ground rules. If a decision is
made not to dispatch the survey team, the U.S. Embassy by direction of the
Department of State will convey this decision to the host government, with
explanatory rationale.

J. Pre-departure briefings for survey team will take place in Washington, to
include:

1. Scope and mission of survey. (DoD/State)
Political situation in host country. (State)

State of host country economy. (State/AID)

E ] w ~n
L] L] .

Threat assessment, and armed forces of host country. (CIA/DIA)
5. Congressional or 1ega1.considerations. (State/DoD)

6. Arms control considerations. (State/DoD)

7. Conduct in-country., (State)

K. In-country gathering of information. Conduct of the survey will be in
accordance with the approved Terms of Reference.

L. Within one week of return to Washington, a preliminary briefing by the
team chief will be given for relevant State Department, DoD, ACDA, AID, NSC,
OMB, and CIA/DIA personnel, with particular attention to highlighting issues
requiring high level policy review.

M. Within 30 days of the return of the team to CONUS, the team will draft
the report and make the draft available for review.

N. A1l appropriate agencies will simultaneously review the draft report.
The Arms Transfer Management Group (ATMG) will serve as the interagency forum
for the coordination of the report and the formulation of policy issues. The
NSC staff, as necessary, will review the survey findings and make recommen-
dations to the President.

0. Presentation of the approved report to the host country, and to the
Congress, if requested, pursuant to the AECA, Section 26(c).

TABLE 6-1-3, (Continued)
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SECTION II - CONTRACTOR PREFERENCE FOR DIRECT COMMERCIAL SALES

A. PURPOSE. This section identifies for Department of Defense (DoD) Compo-
nents, U.S5. industry, and foreign countries the DoD policies and procedures
which are applied for consideration of contractor requests to sell defense
articles through direct sales rather than on a government-to-government basis
through Foreign Military Sales (FMS). The provisions included herein: define
direct sales preference; provide procedures and applicable factors for desig-
nation of defense articles for direct sales preference; and summarize actions
required by DoD components when an FMS request is received for an article
previously designated for direct sales preference.

B. APPLICABILITY. Nothing in this section prohibits or restrains U.S.
contractors from undertaking marketing efforts, entering into negotiations, or
signing direct sales contracts with foreign purchasers. Such activities are
controlled by munitions 1licensing procedures under the cognizance of the
Department of State. The policy and procedures in this section are to be

applied only to those instances when the DoD actually receives a request from
a foreign country to purchase a specific article via EMS

C. POLICY. The policy considerations which are the basis for the procedural
guidance in the remainder of this sect1on are:

1. Legislation. Under the Arms Export Control Act, U.S. national
security objectives are the primary reason for FMS. Thus any defense article
or defense service can be considered for sale under FMS to eligible foreign
countries and international organizations. The procedure for considering and
recognizing contractor preference for direct sales is not required by legis-
lation, but is a process by which DoD attempts to accommodate U.S. industry
preferences.

2. U.S. Government Approval of Direct Sales. An agreement by the DoD
to notify a country of direct sales preference, under the provisions of this
chapter, for a specific item of defense equipment does not constitute a
commitment by the U.S. Government that a munitions license will be issued for
a specific sale or that the use of U.S. Government owned plant and production
equipment will be authorized. Likewise, disapproval of a contractor request
for direct sales preference does not prevent the request and ultimate approval
of a munitions license for a specific sale or approval of a contractor request
to use U.S. Government owned plant and production equipment.

3. DoD Preference. DoD generally has no preference as to whether a
foreign country satisfies its requirements for U.S. origin defense articles
through FMS or on a direct commercial basis. The prohibition of direct
commercial sale of specific items normally will be conveyed via DoD comments
on contractor requests for advisory opinions or munitions licenses. DoD
inability or unwillingness to designate an item for direct sales preference
should not be construed to reflect DoD preference for sale of an item via FMS.

4, Concurrent FMS and Direct Negotiations. DoD components should not,
except under unusual circumstances where such action is specifically approved
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by DSAA, engage in comparison studies requested by a foreign government of an
FMS offer versus a direct commercial sale.

5. Initiation of Direct Sales Preference Considerations. To be eligi-
ble for these procedures, the U.S. manufacturer must notify DSAA of its
preference to sell a defense article on a direct commercial basis rather than
via FMS. The procedures outlined herein apply only when such notification is
received by DSAA and a foreign country subsequently submits a request for an
FMS offer for an approved direct sales preference item.

6. Extent of DoD Commitment. The process outlined in this section is a
best efforts commitment by the DoD to comply with U.S. industry preferences.
Failure on the part of a DoD component to comply with these procedures will
not be construed as invalidating any resultant FMS transaction.

7. Contractor Communications Concerning Specific Sales. Contractors
are free to communicate with DSAA and DoD components about specific sales or
negotiations. DoD will honor contractor preferences in such instances to the
extent possible, taking into consideration the circumstances involved, as well
as potential effects on foreign policy and national security objectives.

D.  RESPONSIBILITIES.

1. DSAA Responsibility. DSAA is responsible for determining whether,
within the context of this section, an article is to be designated for direct
sales preference. Nothing in this section will be construed as precluding DoD
from making any specific sale, even of an item which previously has been
designated for direct sale preference, which is approved on a case-by-case
basis by the Director, DSAA.

2. DoD Component Recommendation, The DoD component processing the
foreign country or international organization request is responsible for
providing a recommendation to the DSAA based upon the factors and criteria in
paragraphs E and F below.

E. GUIDELINES. In determining whether the DoD will grant preference to
direct commercial sales of specific defense articles and services, the follow-
ing guidelines will be used:

1. Items Normally Excluded from Direct Sale Preference. In the absence
of special circumstances, the following will be sold through FMS procedures if
requested by the foreign purchaser and will not be considered for direct sale
preference designation:

a. Classified articles.

b. Items provided under Cooperative Logistics Supply Support
Arrangements (CLSSA) and similar non-CLSSA follow-on support sales arrange-
ments.

¢. Surplus personal property, including MAP disposable property.

d. DoD 1long supply stocks, when, in the judgment of the DoD
component concerned, reduction of such stocks is desirable.
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€. Repair parts or components normally carried in DoD stocks, and
support services, when, in the judgment of the DoD component concerned, such
parts or components are required for follow-on support of end-items previously
sold by the DoD component,

f. All ammunition rounds above 40mm in caliber.
g. All aircraft flares which are not procured in complete form
from commercial sources.

h. A1l defense articles which contain as components Government
Furnished Equipment (GFE) which were manufactured in a Government-Owned,
Government-Operated (GOGO) facility (except as may be authorized for sale to
U.S. firms under the provisions of DoDD 4175.1).

i. Any defense article normally procured by the DoD component
which the U.S. producer requests be sold through FMS channels, in the absence
of a known exclusive commercial licensing arrangement covering the territory
in which the purchasing government is located.

J. Any defense article not normally procured or type-classified by
a DoD component, when FMS is requested by a foreign government or internation-
al organization and the U.S. producer agrees, in the absence of a known
exclusive commercial licensing arrangement covering the territory in which the
purchasing government is located.

k. Those defense articles which could, if provided through commer-
cial channels, adversely affect deliveries to a DoD component or FMS customers
under ex1st1ng contracts.

1. Any article required in conjunction with a major system sale.

m. Defense serviées, unless the service requires such unique
technical knowledge and skills that it can only be .provided by one U.S.
contractor,

n. Other defense articles not directly tied to end-item support,
but which are required for troop support and governed by a military specifica-
tion. _

2. Two or More Producers. In order to avoid any connotation of favor-
itism toward one producer, and to assure that other manufacturers are not
omitted from consideration, the article will normally not be designated for
direct sale preference if there are two or more producers who are know to be
qualified and currently capable of producing the article.

3. Other Considerations. Prior to notification to the foreign purchas-
er of the direct sale preference for the article or service, the following
must be considered:

a. Whether the purchasing country has the necessary technical and
administrative capability to make a prudent purchase of the article directly
from the U.S. commercial source. A known previous commercial procurement of
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the same or similar article or service could be one form of evidence of this
capability. A subjective assessment may be required for this evaluation.

b. Whether there is a specific government-to-government agreement
approved by the Director, DSAA, or higher authority, covering such a sale or a
special exemption to the direct sale preference approved by the Director,
DSAA,

4, Exceptions, Both the Governments of Thailand and the Federal
Republic of Germany (FRG) have requested and been granted an exception to
purchase, via FMS, articles and services designated for direct sales prefer-
ence.

F.  PROCEDURES FOR PROCESSING INDUSTRY REQUESTS FOR DIRECT SALE PREFERENCE
DESIGNATION,

1. Commercial Source Responsibility. It is the responsibility of the
U.S. manufacturer to inform the DSAA Operations Directorate (DSAA-OPS), that
it prefers to sell significant combat equipment (SCE) items it manufactures or
services it provides on a direct commercial basis; that it is the sole U.S.
manufacturer or supplier of the articles or services; and that it prefers that
these articles or services not be sold via FMS. Such notification should
include sufficient information to enable the DSAA to evaluate the request and,
at a minimum, provide the following: specific article designation/nomencla-
ture, military model number and national stock number (NSN) (if applicable),
most recent contract with DoD (including date and number), and the cognizant
MILDEP/DoD component for that contract.

2. DoD Component Responsibility. Upon receipt of a notification of
direct sale preference, DSAA will query the DoD components for comments on the
request. The DoD components will be asked to advise within 30 days whether
the firm is the only know or possible U.S. source for the article or service
and to consider other factors pertinent to the DSAA evaluation of the commer-
cial source notification. Such factors could include:

a. Previous contract history with that firm;

b.A Advice as to whether the firm 1is considered to be the sole
source for the article;

¢. Information regarding other qualified commercial sources
currently capable of producing the article or service;

d. Information as to whether the article or service has previously
been approved for direct sale preference;

e. Information as to whether stocks of the article in question are
in long supply;

f. Confirmation that the item in question is in fact considered to
be significant combat equipment (SCE) on the United States Munitions List; and

g. Confirmation that the item in question is in fact solely
manufactured without government furnished equipment (GFE).
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3. DSAA Determination, Based on the request of the U,S. manufacturer
and the information provided by the cognizant DoD component, a determination
will be made by DSAA regarding whether the article or service is to be des-
ignated for direct sale preference. The DoD component will be provided an
information copy of the response to the U.S. manufacturer and appropriate
instructions regarding processing of requests for articles or services which
have been approved for direct sale preference.

4, Semi-Annual Summary. DSAA will provide to each DoD component a
semi-annual summary listing of contractor direct sale preference notifications
processed. This summary listing will identify articles which DSAA considers
to be eligible for direct sale preference and the applicable commercial firms.
DoD components will maintain this 1listing on file to assist in evaluating
foreign country and international organization requests for the article or
service. Direct sale preference designations will normally be valid for a
period not to exceed three years. Reconfirmation that the article still
qualifies for this designation based on the criteria in this chapter will be
accomplished prior to reinstating any previously designated article or ser-
vice., Normally, the responsibility to request such a review and continued
direct sale preference designation rests with either the U.S. manufacturer of
the article or the U.S. contractor providing the service.

G.  PROCEDURES FOR PROCESSING REQUESTS FOR DIRECT SALE PREFERENCE,

1. DoD Component Responsibility. The DoD component concerned, upon
receipt of a request for FH% P&R, PE*, or a Letter of Offer and Acceptance
(LOA), will screen the request against the summary listing of articles or
services eligible for direct sales preference and the criteria in paragraph E
above to determine if the article or service requested is considered for
direct sale preference. If it is so determined, the DoD component will
promptly inform the foreign purchaser of such direct sale preference and of
DoD policy regarding the sale by DoD of such article or service. Such noti-
fication will normally be provided to the foreign purchaser within three weeks
of receipt of the request to preclude any inference that the U.S. Government
is prepared to sell the "articles or services via FMS. (Text of letter or
message to purchaser is at paragraph G.2.a. below.) The letter or message
will be coordinated with DSAA-OPS. In the event the DoD component considers
that there are important factors justifying an exception to policy in a
specific case, the matter shall be referred to the DSAA-OPS for decision,
together with the component's recommendation and reasons therefor. Referral
to DSAA of matters requiring a decision will normally be made within three
weeks of receipt of the request from the foreign purchaser.

2, Response to Requests.

a. Format. When it has been determined that a purchaser should be
notified that the article or service requested is eligible for direct sale
preference, a letter or message to the foreign purchaser will be prepared
which states:

(Indicate commercial firm and address) has advised the DoD that it
has the capability of providing the (indicate article or service)
which you have requested to purchase via FMS and prefers to market
it on a direct commercial basis. If a commercial transaction is
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undertaken, please note that the U.S. Government makes no represen-
tation regarding the commercial firm dinvolved, or the item or
service in question regardless of the designation or nomenclature
applied by the commercial firm and regardless of the service the
commercial firm states it can provide. Should you still desire an
FMS transaction, please advise DoD of the specific reasons why you
do not wish to pursue a commercial purchase.

b. Previous Commercial History. The DoD component concerned may
be aware of a previous commercial purchase or of a request by the foreign
country or international organization for price and availability data from a
U.S. commercial source. If so, appropriate reference to the prior purchase or
current commercial negotiation should be inserted in the format set out in
paragraph G.2.a., above.

c. Coordination. All transactions or correspondence between the
DoD component and foreign countries or international organizations or commer-
cial contractors relating to direct sale preference must be coordinated with
DSAA-QOPS.

H. NOTIFICATION OF SIGNIFICANT COMMERCIAL SALES ACTIVITY. In implementing
these procedures each DoD component involved in processing purchase requests
will, to the extent such activities are known, keep DSAA-OPS, the DoD compo-
nent, and the SAOs or other appropriate in-country DoD representatives in-
formed of significant commercial sales activities.

I. DOD P&A VERSUS A COMMERCIAL PROPOSAL.

1., General. Foreign governments may request LOAs after having solicit-
ed bids from U.S. contractors. LOAs should not be offered to a foreign
government until:

a. The foreign government confirms that commercial negotiations
have stopped and the country provides rationale for continuing with FMS,

b. DSAA and/or DoD components have established the U.S. contractor
preferences regarding issuance of an LOA,

c. DSAA has determined, based on the combination of information
received from the foreign government and U.S. contractor, whether to satisfy
the requirement under FMS.

2. Withdrawal of LOAs., There are cases when a foreign government or
international organization has requested and received LOAs and subsequently
solicited bids from private industry for the same supplies and services. Such
action by the foreign government does not automatically require DoD withdrawal
of the LOA. However, DoD components should query the foreign government as to
its intentions and express a preference for withdrawing the LOA in light of
the situation of commercial quotations. U.S. contractor requests for with-
drawal of LOAs should be referred to DSAA-OPS for resolution.

3. Direct Sale Preference for Individual Commercial Proposals. In the
event that a request for direct sale preference designation s received by the
DSAA which does not qualify for inclusion in the listing of items eligible for
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direct sale preference consideration, but does identify negotiations with one
or more foreign countries, consideration will be given to direct sale prefer-
ence for the individual transaction in question. The U.S. commercial source
must include sufficient supporting information to show that a specific request
for a price quotation was received in writing from a foreign country. Such
informal notifications will be listed as an appendix to the listing of direct
sale preference items, but will not be considered as designating items e11g1-
ble for direct sale preference consideration. These items will remain in the
appendix for a period of one year. (See paragraph F.4., above.)
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CHAPTER SEVEN

PREPARATION AND PROCESSING OF FOREIGN MILITARY SALES CASES

SECTION I - GENERAL INFORMATION, FOREIGN MILITARY SALES AGREEMENTS

A. PURPOSE. The purpose of this section is to provide background, defini-
tions and policy which apply to Foreign Military Sales Agreements,

B.  BACKGROUND/DEFINITIONS.

1. Types of Requests. Depending upon the nature of the requirement,
foreign countries or international organizations may request preliminary data
or an FMS agreement for the purchase of defense articles or services.

a. Planning and Review (P&R) Data. Planning and Review (P&R) data
is rough order of magnitude price and availability data to be used by a
foreign country or international organization solely for preliminary review
and planning purposes for evaluation of the possible purchase of a defense
article or service. P&R data should not be considered to be valid for use in
either programming budget requests or preparation of a Letter of Offer and
Acceptance (LOA - DD Form 1513)., DoD components should ensure that the P&R
information provided is sufficiently accurate to serve the planning purposes
of a foreign country or international organization. Contract expiration dates
should be verified and the foreign country or international organization then
advised of data limitations. The DoD components provide P&R data to the
requesting foreign country or international organization normally within 45
days after receipt of an approved request. The release of major defense
equipment (MDE) or significant combat equipment (SCE) items must be approved
by DSAA (approval is required prior to providing P&R data for MDE/SCE items).
P&R data will not be provided on a DD Form 1513,

b. Price and Availability (P&A) Data. Price and Availability
(P&A) is data which should be detailed to the degree that the information
could be transferred without further modification to an LOA. In the event
that the P& information is being provided separately from an LOA, coordina-
tion with DSAA is required under the same guidelines as apply for the sub-
mission of actual LOA. An information copy of P&A data provided to all
foreign countries and international organizations will be furnished the DSAA,
Operations Directorate. The DoD components will provide P&A data to the
requesting foreign country or international organization within 60 days after
receipt of an approved request. P&A data will not be provided on an LOA
unless the requestor desires an FMS LOA.

c. Letter of Offer and Acceptance (LOA). The DD 1513 LOA is the
document authorized to be used by the U.S. Government to offer to sell defense
articles and defense services to a foreign country or international organiza-
tion. The LOA 1ists the items and/or services, estimated costs, the terms and
conditions of the sale, and requires the signature of the representative of
the foreign country or international organization to indicate acceptance.
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d. Letter of Intent (LOI). There are two types of LOIs. The DD
Form 2012 is used to finance procurement of long lead time items prior to the
issuance of an LOA., The DD Form 2012-1 is used to finance procurement of long

lead time items during the period between issuance of an LOA and acceptance by
the purchasing country.

2. Categories of Items and Services.

a. Defense Articles and Defense Services. Categories of defense
articles and services are identified in the International Traffic In Arms
Requlations (ITAR), Part 121, "Arms, Ammunition and Implements of War." Items
thus identified constitute the United States Munitions List (Reference Chapter
2, Table 2-111-1, this manual). The import and export of such items is under
the control of the Office of Munitions Control, Bureau of Politico-Military
Affairs of the Department of State. The munitions list is not all dinclusive
nor are FMS limited solely to those jtems.

(1) Significant Combat Equipment. Articles in those defense
articles and services on the U.S. Munitions List which are preceded by an
asterisk are referred to as "Significant Combat Equipment (SCE)."

- (2) Major Defense Equipment (MDE). A U.S. defense article is
considered to be an item of major defense equipment when it is identified as
Significant Combat Equipment on the U.S. Munitions List and when the U.S.
Government has incurred either a nonrecurring research and development cost
for the item of more than $50 million or the item has had a total production
cost of more than $200 million. These dollar thresholds encompass all expen-
ditures to date, including both U.S. military services and security assistance
requirements. Each DoD component is responsibie for identification of MDE
items under its cognizance, and for notification of MDE items to the DSAA.
DoD components will notify the DSAA of applicable’ MDE items by providing
information cited in Figure 7-1-1. Once identified as Major Defense Equip-
ment, the item is then recorded on the Major Defense Equipment List (MDEL),
which designates equipment for special scrutiny when considered for sale to
foreign governments either through foreign military sales or commercial sales
channels. See Table 7-1-1 for the current MDEL.

3. Standard Foreign Military Sales (FMS) Cases. Standard FMS cases are
divided into Defined Order Cases, Blanket Urder Cases, and Cooperative Logis-
tics Supply Support Arrangements (CLSSAs). These cases are used to provide
major weapon systems, training, design and construction services, and related
defense articles and services on a government-to-government basis from the
U.S. Government.

a. Defined Order Cases. A Defined Order case is one in which the
items, services or training to be provided are stated explicitly on the Letter
of Offer and Acceptance (DD Form 1513).

(1) A defined order case normally requires a complete price
and availability study.

(2) The following types of materiel and services are normally
provided through Defined Order cases:
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(a) System/Package Sales including major items and weapon
systems and any related requirements to activate and operate the item or sys-
tem for an initial period of time,

(b) Munitions, ammunition and other explosives,

(c) Transportation services,

(d) Aircraft Ferry,

(e) Cartridge Activated Devices/Propellant Activated
Devices (CAD/PAD), and
(f) Technical Data Packages (TDP).

b. Blanket Order Cases. Blanket Order FMS cases represent an
agreement between a foreign country or international organization and the U.S.
Government for a category of materiel or services (normally identifiable to
one or more end items) with no definitive 1isting of items or quantities.

(1) Price & Availability information for Blanket Order FMS
cases is not required because the purchaser normally estimates requirements
and requests an appropriate case value,

(2) The customer's materiel requirements will normally be
filled from procurement rather than from DoD stocks.

(3) Blanket Order cases are established to facilitate and
simplify procedures for foreign purchasers.

(4) The ordering period of a Blanket Order case will normally
be 12 months and will not exceed 24 months.

(5) Blanket Order cases reduce administrative lead time since
requirements are submitted directly to the cognizant Military Department
International Logistics Control Office (or control point) or appropriate
Defense Agency.

(6) Although the materiel and services described below may be
provided under Defined Order cases, these items and services lend themselves
to Blanket Order FMS case processing:

(a) Spare and Repair Parts. Consumable. or reparable
items which become part of a higher assembly during period of use. Items are
normally those listed in Allowance Part Lists, Initial Spares Support Lists,
Initial Outfitting Lists, and the Provisioning Master Data Record. The case
line items will identify the end item, weapon system or category of article or
services for which spare or parts will be provided.

(b) Publications. The LOA for forms, catalogs, manuals,
stock lists, engineering specifications, reports, books, maps, etc., required
to order, maintain and support defense items and services must identify the
weapon system or end item for which release of technical information is au-
thorized. Production technical data will not be provided on a blanket order
case.

(c) Support Equipment. Repair parts, assemblies, compo-
nents, special tools, test equipment, supplies and/or materiel recommended
and/or allocated for supply and maintenance support of a weapon or end item.
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(d) Minor Modifications/Alterations Performed at U.S.

Installations, Changes to an existing configuration as authorized by the DoD

component concerned. The level of services must be specified in the case.

(e) Technical Assistance Services., Services in the form
of technical advice or pertormance of actions which require the expertise of a
specialist. Technical assistance services include such processes as: deter-
mining the economy and feasibility of repair; estimating the level and -nature
of repair to be accomplished; analyzing feasibility to update the configura-
tion of items; determining the range and depth of spare parts needed to sus-
tain repair at various 1levels; establishing failure rates and analyzing
reported failure data to make adjustments. Examples are: Engineering or
Technical development; Site Survey Teams; installation and checkout of major
items; systems evaluation; study groups to develop such essentials as engi-
neering requirement plans; systems integration and training programs; Program
Activation Teams; and Technical Assistance Teams.

(f) Training. Formal (classroom) or informal (on the job
(0JT)) instruction of foreign students by DoD components, contractors (includ-
ing instruction at civilian dinstitutions), or by correspondence courses,
technical, educational, or informational publications and media of all kinds.
Some examples are: established DoD management, language, technical, mainten-
ance or supply subjects/courses. OJT is generally structured to suit indivi-
dual purchaser requirements related to some form of experience which the
student seeks. Contractor training is used to supplement or replace training
which may not be available in the U.S. Government at the time the training is
required; i.e., flight training at contractor's facilities. Correspondence
courses cover the range of courses being offered by each of the military
departments.

(g) Training Aid Devices. These are used principally to
supplement information and/or training programs which the foreign purchaser
uses for educational purposes. Examples are: video tapes, slides, 8/16mm
film, microfiche, transparencies, and aperture cards.

(h) Repair of Reparable Items. Any items of supply of a
durable nature which can normally be economically restored, when unservice-
able,to a serviceable condition through regular repair procedures can be
covered under a Blanket Order FMS case. Once an LOA is implemented reparable
items may be repaired at the request of the purchaser and with the approval of
the appropriate military service inventory manager. LOAs must clearly iden-
tify the items eligible for repair. Some examples are: communications equip-
ment, radar, sonar, etc.

(7) Items Restricted from Blanket Order Cases. Under Blanket
Order FMS cases, certain restrictions are imposed. The following specific
types of requirements may not be ordered under Blanket Order FMS cases:

(a) Classified materiel (except Air Force).
(b) Classified publications (Navy only).
(c) Explosive ordnance items.
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(d) Major Defense Equipment (MDE) (see Table 7-I1-1) and
initial logistics support which is normally ordered for concurrent delivery
with such items.

(e) Significant Combat Equipment (SCE).

(f) Lumber and other type commercial materiel.

(g) Nonstandard items except for medical supplies/drugs
(Army only).

(h) Obsolete items (except Air Force).

(i) Technical Data Packages (TDPs).

(i) Non-MDE excess defense articles (except DLA).

c. Cooperative Logistics Supply Support Arrangements (CLSSAs).
CLSSAs are peacetime military logistics support arrangements designed to pro-
vide responsive and continuous supply support at the depot level for U.S.-made
military materiel possessed by foreign countries and international organiza-
tions. The CLSSA is normally the most effective means for providing common
repair parts and secondary item support for equipment of U.S. origin which is
in allied and friendly country inventories. The CLSSA provides for the execu-
tion of Foreign Military Sales Orders (FMSOs) covering stockage, storage, and
consumption as follows:

(1) FMSO I. The FMSO I consists of-an LOA covering the esti-
mated dollar value and total initial agreed list of items and quantities to be
stocked and maintained on order from procurement for support of the pur-
chaser's U.S.-furnished equipment.

(2) FMSO II. The FMSO II consists of an LOA covering the
purchaser's estimated withdrawals of materiel from the supply system for an
agreed period (normally one year), This CLSSA requisition case is undefined
as to items and quantities and reflects in a dollar amount, the estimated
consumption for the agreed period.

NOTE: DoD Instruction 2000.8 prescribes the policies and criteria for estab-
lishing CLSSAs. Further details regarding CLSSAs may be found in Chapter 8,
this manual.

C.  PROCEDURES.

1. Letter of Request. An eligible foreign country or international
organization which desires P&R data, P&A data or an LOA from the U.S. Govern-
ment conveys that desire to the U.S. Government in a Letter of Request (LOR).
Although no specific format is required for an LOR, the requestor must assure
that the request is complete as indicated below:

(1) The LOR must specify what is desired -- P&R data, P&A data
or an LOA,

(2) The LOR must contain the name and address of the origina-
tor and a traceable reference number (e.g., letter serial number).

(3) The articles and services requested in an LOR must be
sufficiently detailed to be understood clearly and provide a firm basis for
estimates by the DoD component.
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(4) When LORs are received which do not meet the requirements
of paragraphs (1) through (3) above, the DoD component initially receiving the
request shall notify the requestor of the deficiency and hold action on the
request until the information is received.

b. Channels of Submission of LOR, The Department of State has
. statutory responsibility for approving all requests for Foreign Military Sales
to eligible countries and international organizations. To aid in the approval
process, all requests for P&R, P&A, or an LOA are divided into one of two
categories: "Significant Combat Equipment" as defined in the ITAR and "All
Other Foreign Military Sales." The Department of State has established the
following procedures for the submission of requests in each category.

(1) Significant Combat Equipment. Requests to purchase SCE,
j.e., any item in an asterisked category on the U.S. Munitions List which
originate in country should be transmitted by the U.S. Embassy (rather than by
the SAO or similar military element of the Embassy) and should be addressed
for joint action to Bureau of Politico-Military Affairs, Department of State
and SECDEF/DSAA with information copies to the appropriate DoD component,
Unified Command. Requests .to purchase SCE which originate with purchaser
country representatives in the United States should also be jointly addressed
to the Bureau of Politico-Military Affairs (PM), Department of State and the
SECDEF/DSAA. The following must be addressed in transmission of the request:

(a) The reason the nation desires the articles or ser-
vices,

(b) How the item would affect the recipient's force
structure and how it would affect the recipient's capability to contribute to
mutual defense or security goals.

(c) The anticipated reactions of neighboring nations.

(d) The ability of the purchaser to operate, maintain,
and support the article. Training required either in-country or in the U.S.
and the possible impact of any in-country U.S. presence that might be required
as a result of providing the article.

(e) The source of financing and the economic impact of
the proposed acquisition.

(f) Relevant human rights considerations that might bear
on the proposed transfer.

(g) Whether the U.S. Government should approve transfer
of the article and reasons therefor.

(2) A1l Other Foreign Military Sales (NON-SCE). Requests for
Foreign Military Sales, other than SCt which originate in-country should be
transmitted either through the customer country's representative in the U.S.,
by the Embassy, or the DoD element of the U.S. country team directly to the
cognizant DoD component, with an information copy to SecState-PM and SECDEF/
DSAA. Requests originated by foreign representatives in the U.S. should be
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sent directly to the cognizant DoD component with an information copy to the
Bureau of Politico-Military Affairs, Department of State and the DSAA.

(3) Out-of-Channel Requests. Should a DoD component receive a
request from a foreign country or international organization to purchase SCE,
the request should be retransmitted to SecState-PM and SECDEF/DSAA for action.
Should a DoD component receive a request for a Foreign Military Sale other
than SCE with no indication that a information copy was provided to SecState-
PM or SECDEF/DSAA, the DoD component should take immediate action to retrans-
mit the request to SecState-PM and SECDEF/DSAA for information. Should a DoD
component receive a request for other than SCE for which it is not the cogni-
zant DoD component, the receiving component will redirect the request to the
cognizant DoD component with an information copy to SecState-PM and the DSAA.

2. Responses to Letters of Request.

a. General. Depending upon the nature of.the foreign country or
international organization's requirements, there are two categories of pre-
liminary data which may be requested: planning and review (P&R) data or price
and availability (P&A) data. See paragraph B.l. above for a description of
P&R and P&A and paragraph C.l.b. above for the channels of submission of
requirements for data.

b. Discussions with Foreign Governments and International Organi-
zations. Economic, production, and budget uncertainties all contribute to DoD
component difficulties in making accurate price and availability estimates.
The large volume of P&R and P&A estimates which are processed also increases
the likelihood of human error. In any event the utmost discretion must be
exercised by members of the country team or other U.,S. officials in discussion
with foreign government or international organization officials of P&R or P&A
data. Only specific data provided by the DoD component or the DSAA should be
used.

c. Format for P&R Data., Contract expiration dates should be
verified and the foreign country or international organization advised of data
limitations and such contract expiration dates. The DoD components should
provide P&R data to the requesting foreign country or international organi-
zation within 45 days after receipt of an approved request. Unless the
release of Major Defense Equipment (MDE) or Significant Combat Equipment (SCE)
items has been approved by the DSAA previously, such release approval is
required prior to providing P&R data for MDE/SCE items. P&R data will not be
used to develop an LOA. The following format must be used in responding to a
request for Planning and Review (P&R) data, e.g., list the:

(1) Quantity, major item/service and estimated cost. (Cost
must include adjustments for inflation. In the absence of the availability of
clear inflation trends on a given system, the 0SD/C standard inflation factors
should be used.)

(2) Ancillary support equipment which is necessary for the
operation and maintenance of the system requested and include the estimated
cost.
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(3) Estimated dollar value of training, publications, etc.
(4) Estimated accessorial charges.

(5) Source of the data (e.g., last contract award, stock
price, contractor quote).

(6) Estimated availability of the articles/services.
(7) Key assuﬁptions used in developing the data. For example:

(a) Standard DoD Component factors were used in develop-
ing the ancillary equipment necessary to support the quantity of items re-
quested.

(b) Training and publications cost estimates are based on
criteria used by the DoD Component.

(8) Key factors which will effect the above planning data.
For example:

(a) Current contract for this item expires on (indicate
date) and an LOA must be accepted by (indicate date) so that options can be
added to the current contract. If an LOA is not accepted by the indicated
date, the price will rise substantially and new data should be requested.

(b) Production line is due to phase out by (indicate
date). Start-up costs would have to be applied if an LOA is not accepted by
(indicate date). ‘

(c) Materiel has a shelf-life of (indicate date).

(9) Expiration date: After this date, if the
article/service is still under review, revised data should be requested.

(10) validity: The above information is not valid for purposes
of preparing an LOA nor should it be used for budget submissions. It is
planning information for review purposes only, to assist in your government's
determination of the feasibility of requesting an LOA.

(11) The DD Form 1513 will not be used to provide P&R data.

d. Format for P&A Data. P&A data will be prepared along the same
guidelines as an LOA. In the event that the P&A information is being pro-
vided separately from an LOA, coordination with DSAA is required under the
same guidelines as apply for the submission of actual LOA. An information
copy of P&A data provided to all foreign countries and international organ-
jzations will be furnished the DSAA, Operations Directorate. The DoD compo-
nents will provide P&A data to the requesting foreign country or international
organization within 60 days after receipt of an approved request. P&A data
will not be provided on an LOA unless the requestor desires an FMS LOA. P&A
data should include the following statement:
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- Expiration data: After this date, if the article/
service is still under review, revised data should be requested.

e. P&R and P&A Estimates are not Commitments. All responses for
P&R and P&A data will include the following note: "1he provisions of the
foregoing P&R (or P&A) data does not constitute an agreement between the U.S.
Government and the Government of (insert the appropriate foreign country), nor
a U.S. Government commitment to provide the articles or services for which
these estimates are provided."

f. Agents Fees or Commissions. Any P&R or P&A quotation which
contains agents fees or commissions will be coordinated with the Management
Division of the DSAA Operations Directorate before dispatch.

g. DD Form 1513 - Letter of Offer and Acceptance (LOA).

(1) Purpose. The DD Form 1513 -- Letter of Offer and Accep-
tance (LOA) will be used for all foreign military sales of defense articles
and services (including training) and sales of design and construction ser-
vices by all DoD components. Annex A of the LOA contains the General Condi-
tions which are an official part of every offer issued.

(2) Periods of Effectiveness. The LOA will itemize the
defense articles and services offered, and when executed becomes an official
tender by the U.S. Government. An accepted LOA is effective until all arti-
cles offered are delivered and all services completed. LOAs for blanket order
FMS cases, training cases or cases covering the provision of a continuing ser-
vice (e.g., contractor administrative services or engine or component improve-
ment programs), may provide for up to a two year's duration, provided the
total value of the case does not exceed $5 million. Exceptions to this effec-
tive period and dollar limitation require the approval of the DSAA.

(3) Acceptance. Signing of the LOA by the designated foreign
official, together with applicable funding constitutes the agreement of the
foreign government or international organization to the offer and constitutes
a contractual commitment between the U.S. and foreign government or interna-
tional organization.

h. Response to Requests Which Involve Less Than Economic Order
Quantity (EOQ).” When a request is received for P&R, P&A or an LOA which
cannot be supplied from stock and cannot be immediately obtained from normal
procurement because it represents less than an Economic Order Quantity (EOQ),
the response to such requests should provide the following information to the
country or international organization:

(1) Whether the contractor would be willing to provide the
quantity requested under separate procurement, and if so at what price and
availability date, and

(2) Whether a U.S. Government procurement is planned for the
near future, the anticipated price of such procurement and the anticipated
delay in supply the item if the requirement were held pending such procurement
in conjunction with U.S. Government procurement. A1l such responses to a
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foreign country or international organization must be coordinated with DSAA
Operations.

i. Negative Responses. When it is determined that a DoD component
cannot respond favorably to the foreign country or international organization
request, the proposed negative reply must be coordinated with DSAA Operations.
The DSAA will coordinate with the Department of State as required. This
procedure applies to inquiries involving requests for foreign military sales,
requests for coproduction, requests for offset arrangements, requests for
sensitive technical information, lease, etc. This procedure is not intended
to apply to negative responses to inquiries of a technical nature involiving
accepted and implemented FMS cases unless, if approved, the request would have
resulted in the issuance of an amendment to the basic LOA (e.g., requests
involving a significant modification of a system or an increase in the overall
capability of the item requested, etc.). In addition, the following routine
training actions are exempt from this prior coordination requirement: however,
the DSAA should be an information addressee on all such responses:

(1) Denial of requests within established policy (e.q..
training courses closed to all foreign nationals; information not cleared for
release; training for support equipment not in the purchaser's inventory).

(2) Notification of class cancellations for previously ap-
proved quotas.

(3) Quota requests which cannot be accommodated within desired
timeframe,

(4) Senior officer courses where annual foreign participation
is limited and restricted to those invited by chiefs of services.

3. Coordination of Requests for P&R, P&A, or an LOA,

(1) The Joint Chiefs of Staff and the USDR&E must be advised
by the DSAA utilizing the format at Figure 7-1-2 of all new requests for P&R,
P&A, or an LOA which meet the following criteria:

: (a) A1l requests for Major Defense Equipment as defined
in paragraph B.2.a.(2) above.

(b) A1l Requests for Coproduction or Licensing Agree-
ments.

(2) A1 requests received directly by the DoD Component, which
meet the criteria above must be referred to the DSAA for review with the JCS
and USDR&E, This referral to the DSAA can be done simultaneously with the
implementation of action by the DoD components .to obtain the information
requested, but in no case should response be provided to the requestor without
the prior approval of the DSAA,

NOTE: A1l requests for information, no matter how informal the request, e.g.,
oral, letter, message, etc., (other than P&A requests intended to lead to the
preparation of an LOA) are considered to be P&R requests and require the same
channels of submission as outlined in paragraph C.1.b. above.
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4, Letter of Intent (LOI) (DD Forms 2012, 2012-1, 2012-2).

(1) Types of LOI. There are two Formats for LOIs: The DD
Form 2012, used to tinance procurement of long lead time items prior to the
issuance of an LOA; and the DD Form 2012-1, used to finance procurement of
long lead time items during the period between issuance of an LOA and accep-
tance by the purchasing country or international organizations.

(2) Limitation of Cost or Funds. As both forms contemplate a
specified dollar limitation upon the Tiability of the purchaser for the
procurement of long lead time items, in order to comply with the requirements
of the Arms Export Control Act, it is necessary that all cost-reimbursement
contracts awarded to implement a LOI (procurement as well as research and
development) include a Limitation of Cost or Funds contract clause -(see DAR
7-203.3(a), 7-402.2 and 7-702.11). That clause may be deleted by contract
amendment after the purchaser's acceptance of the LOA.

(3) Approval of the DSAA. Use of the DD Form 2012 does not
constitute authorization to take implementing action under such LOI in advance
of compliance with the statutory reporting requirement of Section 36(b) of the
AECA. In the event that a DoD component is of the opinion that production
scheduling requirements necessitate initiation of procurement of long lead
time items in advance of full compliance with Section 36(b) of the Arms Export
Control Act, the DoD component concerned shall, prior to transmitting a pro-
posed LOI to the purchasing country, or international organization, promptly
forward its recommendations to the Director, DSAA, for a decision. If an
exception is made by the Director, DSAA, a modified version of the DD Form
2012 or 2012-1 will be provided to the DoD component by the DSAA on a case-
by-case basis.

(4) Amendment to the LOI. DD Form 2012-2, Amendment to Letter
of Intent, should be used for amending LOIs as provided for in paragraph 2(c)
of DD Form 2012 and DD Form 2012-1.

(5) Sample Formats. Refer to Figures 7-1-3, 7-1-4 and 7-1-5.
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I ~ FIGURE 7-1-2

MEMORANDUM FOR THE: CHAIRMAN, JOINT CHIEFS OF STAFF
UNDER SECRETARY OF DEFENSE, RESEARCH AND ENGINEERING

SUBJECT: Security Assistance!Request’for Major Defense Equipment (MDE) -
(Insert Country or International Organization)

(*) The attached request from (Insert Country or International Organization)
for (Insert Identification of Articles]** which is identified on the Major

Defense tquipment List in the Security Assistance Management Manual (SAMM) ,
has been received by this Agency.

(*) (Insert additional informhtion, if required).

(*) If you have any views or recommendations regarding this request, please
advise DSAA by (Normally 15 days from date of this memo?.

l

DIRECTOR/DEPUTY DIRECTOR, DSAA

Attachment
a/s

Copy Furnished: ‘

DUSD/RESEARCH & ENGINEERING (IP&T)
0JCS, DIRECTOR, J-5
DSAD/ISP (IETSP) j
Applicable Security Assistance Organization in country
Applicable DoD component *

* Normally, memos will be classified Confidential.

** This requirement applies| to any request for MDE items received from a
foreign country or international organization, e.g., P&A, P&R, LOA, Coproduc-
tion, License Production, or| any other request which may lead to a U.S. Gov-
ernment commitment to provide the article or related technical information to
the requesting country or international organization.

FIGORE 7-1-2. Memo -- Subject: SA Request Tor WO,

4
A

'
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FIGURE 7-1-3
United States Department of Defense Letter of Intent
(DD Form 2012)

R (Neme and
UNITED STATES DEPARTMENT OF DEFENSE
LETTER OF INTENY
Wurcamner’s Refovenoe) o pentitar)

The Cover t of
acting through is M. y of Def (h [ter referred (0 as the “Purchaser™) hereby declares its
firm intent o procure, under United States Arms Export Control Act (AECA) procedures, from the
Government of the United States, the following defense articies and defense services.

1. It is understood that the United States Department of the
plans o present to the Purchaser a Letier of Offer and Acceptance (DD Form 1513) withan ___
days after signature of this Letter of Intent. Purchaser snlends o sign said Letter of Offer and Accept-
ancenotisterthan ___ ______ days after receipt. Except Lo the extent directly inconsistenl with
the provisions hereof, the Werms and conditions set forth on Annex A of DD Form 1513 will
apply 10 all acuvities undertaken pursuant to this Letier of Intent, and the esumated cosis of such
activiies will be included in the Letter of Offer and Acceptance. In particular, Condiuons B.8, B.9,
and C on Annex A of DD Fnrm 1513 are hetreby incorporated by reference and made an integral
pant of this Letter of Inwnt. This Letter of intent shall be superseded upon Purchaser's signature of
the Letier of Offer and Acceptance.

2. In anticipation of the Purchaser's signature of the above-mentioned Letter of Offer and Acceplt-
ance the Purchaser commits his Govemment to the following:

(a) In order 10 permit the United States Government to proceed immediately with the purchase

of long lead ume 1tems and o cover iated ad istrative exp . the United States Department
of the 18 herewith authorized to incur obligations and expend up to
thesumof$____ = (which inciudes all estunaled terminalion costs) on an FMS depend-

able undertaking basis, 0 be exceeded only i the event of a decision by either a Court or Board which
increases the contracior’s entitlement.

(b} The Purchaser agrees 10 pay the full amount of such authorized obligations and o make
funds available in such amounts and at such tumes as may be requested by the United States Government
for expenditures against such obligations.

(c) It is estumated that the cost of the long lead tme items, associated sdministrative expenses
and estimated termination costs will not exceed the amount set forth i subparagraph (a) of thus para-
Paph. However, if at any ime pnor to Purchaser’s sigrature of the above-menuoned Leiter of Offer
and Acceptlance, the United States Deparument of the has
reason to belwve that the coss which it expects W incur in the performance of this Letter of Intent
will exceed the amount set forth in subparagraph (a) of thus paragraph, it shall prompuy noufy the
Purchaser in writing to that effect. The notxe shall state the esumaled amount of and the dale by which

DD 1 MAR 1Y 20‘2 $OTIONOF + 5ES 26 13 OBSOLETL

FIGURE 7-1-3. United States Department of Defense Letter of Intent
(DD Form 2012).
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the additional obligational authority (by a new or modified Letter of Intent) will be required from the
Purchaser in order to continue performance under this Letter of Intent. If, after such notification, the
additional obligational authority is not granted by the date set forth in the notification, the United
States Government is authorized, in its discretion, to terminate any and all activities under this Letter
of Intent at Purchaser's expense, in accordance with subparagraph (b) above, in an amount not to
exceed the amount set forth in :ubpnt'lagnph (a) of this paragraph.

3. This Letter qf Intent does not: prejudice the Purchaser’s decision on the acceptance of the
Letter of Offer. Moreover, the Purchaser may cancel all or any part of this Letter of Intent at any time
by notifying the United States Govennment. Upon receipt of such notification the United States
Government is authorized to terminate any and all activities initiated hereunder, at Purchaser’s expense,
in accordance with paragraph 2(b), in an amount not to exceed the amount set forth in paragraph 2(a).

{
4. In the event of such cancellation or termination, the United States Govemment will use its
best efforts to minimize any termination costs.

5. Certain items for which procurements may be initiated hereunder are normally the subject of
definitization or provisioning conferences. at which specific items and quantities are agreed upon. If
it is necessary to place any such items on order prior to any such conference, the United States Depart-
ment of the l is authorized to do s0, using its best judgment, and will
fumish a list of the items so ordered at the conference.

Dated j P

(Typed Nome and Titie)

Accepted this day of : .19

U.S. Department of the

t

|

FIGQRE /-1-3, (Continued)
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FIGURE 7-1-4

United States Department of Defense Letter of Intent
(DD Form 2012-1)

JPURCHABL A (Neme ondt sddvar}

UNITED STATES DEPARTMENT OF DEFENSE
LETTER OF INTENT

(Purchamrt’'s fiejovence) Ko Mvantwr)

The Government of
acting through it Minstry of Defense fhereinafter referved (0 as the “Purchaser™) heveby declares 15
firm 1ntent Lo procure, under United Suates Anns Export Control Act (AECA } procedures, from the
Govemment of the United s'uln. the followng defense arucies and defense services.

1. A Letter of Offer and Acceptance (DD Form 1513 ) [or such delense articles and defense
services was usued 10 the Purchaser by the United States Department of the
an 19 ____. Purchaser ntends 1o sign saxd Letter of Offer and Accept-
ance not later than _____ days afler recept. Except 1o Lhe extent directly mconastent with the pro-
visions hereof, the terms and conditions set forth on Annex A of DD Form 1513 will apply to
all actinities undertaken pumuant Lo thus Letter of Intent, the estimated costs of which activities have
been mchuded in the Letier of Offer and Acceptance. In pasticular, Condiions B.8, B9, and C on
Annex A of DD Form 1513 are hereby incarpuraied by reference and made an integral part of thu
Letter of Intent. This Letter of Intent shall be superseded upois Purchaser’s grature of the Letter
of Offey and Acceplance. .

2. In anticipation of the Purchaser's signature of the above-mentioned Letier of Offer and Accept-

ance the Purchaser ¢ its his G t 10 the followwng:

(a) In order 10 permit the Unied States G w p di diately with the pur-
chase of long lead Ume items and (o cover ed ad traive exp the United States Depant-
ment of the » herewith auth ed to ncur ablya and expend up
wtheumof § (which nciudes ali eati d inelion coels) on an FMS depend-

able undertaking bags, 10 be exceeded only in the event of a decision by either a Court or Board which
mncremes Lthe contracior’s entilement.

(b) The Purchaser agrees Lo pay the full t of mich suthorized obligations and to make
iable in such s and at such Lames & may be requestied by the United Stales Govern-
ment [or expend: such obligats

(c) It s estunated that the cost of the long lead Lume items, amociated administrative expenses
and estimated terminalion costs will not exceed the amount set forth in subparagraph (a) of this para-
paph. However, if sl any Lime prior 10 Purchaser's sgnature of the above-menuoned Letter of Offer
and Acceplance, the Uniled States Department of the has o believe
that the cass which i expects Lo ncur i the performance of ths Letter of Intent will exceed the
amount set forth i subparagraph (a) of ths wph, & shall prompUy notify the Purchaser in wriung
1o that effect. The notice shall state the estumated amount of and the date by which the addsional
obhigational suthonty (by ¢ aew or modified Letier of Intent) will be required from the Purchaser v

DD--'-?-'-"nzmz-l S0ITI0N OF 1 $4B 78 13 OSSOLE TE

FIGURE /-1-4, United States Department of Defense Letter of Intent
(DD Form 2012-1).

7-17



DoD 5105, 38-M

order to continue performmce under this Letter of Intent. If, after such notification, the additional
obhphonnl suthority is not granted by the date set forth in the notification, the United States Govern-
ment is authorized, in its diacretion, to terminate any and all activities under this Letter of Intent at
Purchaser’s expense, in accordance with subparagraph (b) above, in an amount not to exceed the amount
set forth in subp \ (2) of this paragraph.

3. This Letter of Intent does not prejudice the Purchaser’s decision on the acceptance of the
Letter of Offer. Moreover, the Purchaser may cancel all or any part of this Letter of Intent at any time
by notifying the United States Govemment. Upon receipt of such notification the United States Govern-
ment is authorized to terlmmte any and all activities initiated hereunder, at Purchaser’s expense, in
accordance with ph 2(b), in anyamount not to exceed the amount set forth in paragraph 2(a).

4. In the event of such cancellation or termination, the United States Govemment will use its best
efforts to minimize any termination costs.

5. Certain items for which procurements may be initiated hereunder are nomu,lly the subject of
definitization or provmomng conferences, at which specific items and quantities are agreed upon. If it
is necesnry to place nny such items on order prior to any such conference, the United States Department
of th is authorized to do so, using its best judgment, and will furnish a
list of the items so order}ed at the conference.

!

Dated

(Tvped Neame ond Titlet

Accepted this day of 19

U.S. Department of the

|
s :
! FIGURE /-1-4, (Continued)
[
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FIGURE 7-1-5

United States Department of Defense Letter of Intent
(DD Form 2012-2)

UNITED STATES DEPARTMENT OF DEFENSE
AMENDMENT TO LETTER OF INTENT

(Date}

Dear Sirs:
Reference is made to the Letter of Intent between the Government of
and the United States Department of the _________

dated ideatified by Case
Designator The Govemment of
desires to increase the amount set forth in paragraph 2(a) of said Letter of Intent and herewith authos-

. izes the Department of the to incur obligations
and expend up to the sum of § on FMS dependabie undertaking basis for
said Case.
(Typod Neme and Titie)

DD 1r€0 78 20'2-2

FIGURE 7-1-5, United States Department of Defense Letter of Intent
(0D Form 2012-2).
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CATEGORY I - FIREARMS

! TABLE 7-1-1

DoD 5105.38-M

 MAJOR DEFENSE EQUIPMENT LIST

DSAA Abproved Pro Rata

Rifle, 5.56mm M-16 Series (A)

CATEGORY 11 - ARTILLERY

AND PROJECTILES

Gun, 20mm (AF)

Gun, GAU-8, 30mm (AF)

Gun Pod, GPU- 5/A, 30mm (AF)

CATEGOPY 1II - AMMUNITION
T

Cartridge, 20mm (A)',
Cartridge,
Cartridge,
Cartridge,
Cartridae,
Cartridge,
Cartridge,
Cartridge,
Cartridge,
Projectile,
Projectile,
Projectile,
Projectile,
Projectile,
Projectile,
Projectile,
Projectile,
Projectile,
Projectile,
Projectile,
Projectile,

40mm, HE {
60mm, HE

a.2",
4.2",

155mm,
155mm,
155mm,
155mm,
155mm,
155mm,
155mm,
155mm,
175mm,
8", HE

30mm (GAUS)

8lmm, HE (M301)(
105mm, (APFSDS T
105mm, (M456) (

HE (A)
ILLUM (M445) (A)
5" /38 CAU (N)

5"/54 CAL (N)

(M107) (A)
(MAB3/A1) (A)
(HE RAP) (M548) (
(CLGP) (M-712) (A
HE, (
HE, (
HE, RAAMS (M718)
HE, RAAMS (M741(
HE' (M437) (A)
(M106) (A)

(AF)
'only) A)
(only) (A)
nly) (A)
M (R)

(
(
only)

) M735
A)

ADAM (M692)
ADAM (M731)

Nonrecurring Cost (NRC) Date NRC
" Recoupment Charage Charge
) Approved
-- no charge --
. (a)
27,881.00 22 Jun 81
60,239.00 11 Aug 82
(a)
.50
(a)
(a)
.04 7 May 81
68.00
3.59 7 Mar 81
(a)
4,03 20 Jan 82
(a)
(a)
3.22 21 May 79
2.20 2 Mar 82
13.76 5 Feb 81
4,152.00 17 Sep 81
434.00 23 Nov 82
228.00 23 Nov 82
229.00 23 Nov 82
-+ 99,00 23 Nov 82
2.33 26 Mar 80
.04 21 May 79

TABLE /-I-1. Major Defense Equipment List

|
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DSAA Approved Pro Rata

DoD 5105,38-M

Nonrecurring Cost (NRC) Date NRC
Recoupment Charge Charge
$ Approved
Projectile, 8", HE, ICM (M509) (A) 11.20 21 May 79
Projectile, 8", HE (M650) (A) 82,04 21 May 79
CATEGORY IV - LAUNCH VEHICLES, GUIDED MISSILES,
TORPEDOES, BOMBS AND MINES
ASROC, Antisubmarine Rocket (N) (a)
Bomb, Anti-Armor Cluster Munition CBU-90 (AF) 3,351.00
Bomb, Combined Effects Bomblet, CBU 87 (AF, N) (2)
Bomb, Cluster, TMD/Gator Mines, CBU 89 (N, AF) (a)
Bomb, MK-20, Cluster Bomb, Rockeye (N) 117.39 25 Mar 83
" Bomb, MK-82, 500¢, General Purpose (N) 3.29 25 Mar 83
Bomb, MK-83, 1,000#, General Purpose (N) 10.40 25 Mar 83
Bomb, MK-84, 2,000#, General Purpose (N) 12.80 25 Mar 83
Bomb, M-117, 750#, General Purpose (AF) (a)
Bomb, Guided Walleye (N) (a)
Fuel Air Explosive Weapon, FAE II (N) (a)
Gun Mount, 5", 54 MK-45 (N) (a)
Gun Mount, 76mm, Gun, MK-75 (N) (a)
Launcher, Harpoon (N) 80,562.00
Launcher, TOW (A) 3,029.00 16 Sep 77
Launcher, MK-13 (N) 78,125.00 17 Nov 78
Launcher, PATRIOT (A) 271,268.00 18 Nov 78
Launcher, Roland (A) 324,828.00 24 Sep 80
Launcher, MLRS (A) 132,400.00
Light, Antitank Weapon, 66mm, LAW M72 Series (A) 1.32
Missile, Advanced Medium Range, Air-to-Air (AF, N) (a)
Missile, AIM-4, A-G Falcon (AF) 3,321.00 12 Mar 82
Missile, AIM-7 (Skyflash portion) (N) 820.30 7 May 81
Missile, AIM-7, Sparrow C/D/E (N) 2,733.00
Missile, AIM-7F/M, Sparrow (N, AF) 7,646.00 2 Jun 82
Missile, AIM-9/J0/P/N (AF) (Motor - 200.00) 333.00 12 Mar 82
Missile, AIM-9L (N, AF) 2,604.00 18 May 78
Missile, AIM-9H (N) 3,457.00 :
Missile, AIM-9M (N) 6,368.00 25 Mar 83
Missile, AIM-54 PHOENIX (N) 71,296.00
(Front End - 35,019) (Aft End - 36,276)
Missile, AGM-45, Shrike (N, AF) 4,890.00 11 Aug 78
Missile, .AGM-65A/B, Maverick (AF) 3,722.00 3 Feb 81
Missile, AGM-65D (AF) 3,811.00

TABLE 7-I-1. {(Continued)
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DSAA Approved Pro Rata
Norrecurring Cost (NRC) Date NRC

. Recoupment Charge Charge

| S Approved
Missile, AGM-65E (N) : (a)
Missile, AGM-88 Harm (N) 21,248.00 20 Apr 82
Missile, Chaparral Series (A) 5,445,.00 10 Nov 79
Missile, Dragon, HEAT and Practice Missiles (A) 378.00 24 Mar 80
Missile, Harpoon RGM-84 (N) 44,083.00 . .
Missile, I-Hawk Series (A) 7,053.00 12 Nov 80,
Missile, Lance (A) , 76,205.00 21 May 82
Missile, Nike Hercules (A) (a)
Missile, Patriot MIM 104 (A) 82,836.00 18 Nov 82
Missile, Pershing Series (A) 128,378.00
Missile, Redeye ?A) (a)
Missile, Roland (A) | 4,422.00 24 Sep 80
Missile, RIM-7M SEASPARROW (N) 4,894.00 )
Missile, Standard ARM (N) : (a)
Missile, Standard ER RIM-67A (N) (a)
Missile, Standard MR RIM-66A (N) (a)
Missile, Stinger (A),- 5,400.00 28 Jul 79
Missile, Tomahawk (W) (a)
Missile, TOW HEAT and Practice Missiles (A) o 293.00 16 Sep 77
Missile, I-TOW (A) | | 487.00 3 Nov 81
Missile, M-65 Subsystem, Airborne TOW (A) 13,162.00 28 Sep 79
Rocket, 2.75" Series| (A, N, AF) .87 26 May 80
Rocket, MLRS (A) 667.00
Torpedo, MK-46 MOD 2 (N) © 8,993.00
Torpedo, MK-46, NEARTIP Kit . "3,795.00 26 Jun 80
Torpedo, MK-46 MOD 5 NEARTIP Configured 9,308.00
Torpedo, MK-48 (N) 86,255.00 21 Jul 77
Torpedo, MK-48 ADCAP Kit (N) ‘ 103,322.00 25 Nov 80

CATEGORY V - PROPELLANTS, EXPLOSIVES AND INCENDIARY AGENTS

Items in this category which meet the dollar criteria for major defense
equipment are not significant combat equipment as defined in the U.S. Muni-
tions List.

CATEGORY VI - VESSELS OF WAR AND SPECIAL NAVAL EQUIPMENT

CC - Guided Missile Cruiser (N) _ (a)
DD-963 (N) (a)

TABLE /7-1-1, (Continued)
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DSAA Approved Pro Rata
Nonrecurring Cost (NRC) Date NRC

Recoupment Charge Charge
Approved
DD - Destroyer (N) (a)
DDG - Guided Missile Destrover (N) (a) _
FFG - Guided Missile Frigate (N) 3,591,379.00 18 Oct 78
LPD - Amphibious Transport Dock (N) (b)
LSD - Dock Landing Ship (N) (b)
LST - Tank Landing Ship (Newport Class)(N) (b)
LKA - Amphibious Cargo Ship (N) (b)
LPA - General Purpose Amphibious Assault Ship (N) (b)
MSO - Minesweeper, Ocean, Nonmagnetic (N) (b)
PHM - Patrol Combatant Missile, Hydrofoil (N) (a)
SS - Submarine, Conventionally Powered (N) (b)
CATEGORY VII -~ TANKS AND MILITARY VEHICLES
Armored Reconnaissance
Airborne Assault Vehicle, M-551 (A) (a)
Carrier, Armored Personnel, M-113 Series (A) 688.00 11 Sep 78
Carrier, Command Post, M-577 Series (A) "~ 688.00 11 Sep 78
Carrier, Cargo, M-548 Series (A) 688.00 11 Sep 78
Gun, Self-propelled, 175mm, M-107 (A) 40,258.00 26 Mar 80
Howitzer, Self-propelled, 8", M-110 (A) 14,371.00 26 May 80
Howitzer, Self-propelled, 8", M-110A1 (A) 16,975.00 26 Mar 80
Howitzer, Self-propelled, 8", M-110A2 (A) 21,069.00 26 Mar 80
Howitzer, Self-propelled, 155mm, M-109 Series (A) 5,636.00 26 Mar 80
Howitzer, Med, Towed, 155mm, M-198 (A) 80,876.00 21 May 79
Mechanized Infantry Combat Vehicle, M-723 (A) (a)
Tank, M-48A1 (A) ' 1,479.00
Tank, M-48A3 (A) 5,521.00
Tank, M-48A5 (A) . 12,849.00
Tank, M-60A1 (A) 14,083.00 3 Mar 80
Tank, M-60A3 w/TTS (A) 31,427.00 3 Mar 80
Tank, M-60A3 w/o TTS (A) 21,939.00 3 Mar 80
Tank, M-1 (A) 166,120.00 13 Nov 81
Tank, M-1A1 (A) 207,840.00 13 Nov 81
Tank Engine, AVDS-1790 (A) 2,066.00 3 Mar 80
Vehicle, Infantry Fighting (M2) (A) 74,715.00 25 Jun 82
(w/0 25mm Cannon)
Vehicle, Infantry Fighting (M2) (A) 79,392.00 25 Jun 82
(with 25mm Cannon) :
Vehicle, Infantry Fighting (M3) (A) 73,678.00 25 Jun 82

(with 25mm Cannon)

TABLE 7-1-1. (Continued)
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DSAA Approved Pro Rata :
Date NRC

Nonrecurring Cost (NRC)
Recoupment Charge Charge .
$ Approved
Vehicle, Infantry F1oht1ng (M3) (A) 78,355.00 25 Jun 82
(w/o 25mm Cannon) |
Vehicle, Recovery, M-88 Series (A) 15,089.00 13 Feb 80
Vehicle, LVT7/LVTAl §er1es (N) 91,426.00 20 Apr 82
Vulcan A1r Defense System, 29,439.00 26 Mar 80
M-163 and M-167 Series (A)
CATEGORY VIII - AIRCRAFT, SPACECRAFT AND ASSOCIATED EQUIPMENT
A-4A (N) 15,165.00 20 Oct 83
A-4B (N) - ‘ 12,864.00 20 Oct 83
A-4C (N) | 15,523.00 20 Oct 83
A-4E (N) (" 27,929.00 20 Oct 83
A-4F (N) r 32,226.00 20 Oct 83
- A-6 (N) (a)
A-7 (N) (w/o FLIR) | 243,881.00 8 Apr 81
A-10 (AF) Airframe | 388,786.00 12 Mar 82
A-37 (AF) L 19,651.00
AH-1S (A) ’ 150,856.00 .7 Mar 81
AH-1J/T (N) } ' (a)
AH-64 (A) (after 1 Jan 84) 1,045,566.00
AV-8B (w/o U.K. Assessment) (N) 867,373.00 26 Jun 81
C-5A (AF) 12,661,728.00 12 Mar 82
C-130 (AF) (a)
C-141A/B (AF) ; 892,254.00 12 Mar 82
CH-47 (A) (A, B, & CD 100,000.00
(including Eng1ne F -55-L-11A)
CH-53E/MH-53E (N) (less Engine) 1,023,079.00 12 May 83
E-2C (N) ‘ 2,625,904.00 18 May 78
E-3A, U.S./NATO Standard Configuration (AF) 33,021,000.00 26 Oct 81
(Total ULS. NRC pro rata $27.43M;
Total NATO NRC pro rata $5.59M)
EA-6 (N) (a)
F-4A (N) 129,712.00 20 Oct 83
F-4B (N) 70,450.00 20 Oct 83
F-4J (N) 122,089.00 20 Oct 83
F-4€ (N) (w/engine)’ 159,408.00 20 Oct 83
F-4G Wild Weasel (AF)’ (MOD only) 667,241.00 12 Mar 82
F-5A (AF) 40,000.00 1 Nov 71
F-5E 68,000.00 1 Nov 71
F-5F 207,000.00 25 Nov 75
F-8 (N) 56,859.00 12 May 81

“TABLE 7-1-1.

7-24

(Continued)




DoD 5105,38-M

DSAA Approved Pro Rata
Nonrecurring Cost (NRC) Date NRC

Recoupment Charge Charge

Approved
F-14 (N) 1,600,000.00 29 Nov 76
F-15 (AF) 1,600,000.00 29 Nov 76
F-16 (AF) (less EPG pro rata NRC $85,000.00) 640,000.00 4 Jun 80
F-16/79 (U.S. Charge) (AF) 456,934.00 1 May 81
F-18 (N) (includes 2 engines each aircraft) 877,690.00 5 Aug 79
F-100 (AF) (a)
F-101B/F (AF) (a)
F-102 (AF) (a)
F-104A/B (AF) (a)
F-104C/D (AF) (a)
F-105B/D/F (AF) (a)
F-106A/B (AF) (a)
F-111A/C/D/E/F (AF) (a)
H-3E (N) (a)
H-46 (N) (a)
H-53 (S-65) (N) 166,029.00 27 Feb 79
KC-10 (AF) 1,176,667.00 12 May 82
KC-135A (AF) 217,034.00 12 Mar 82
ov-1 (A) 199,590.00
0ov-10 (N, AF) 41,930.00 9 Jun 78
P-3A/B (N) 382,750.00
P-3C (N) 592,219.00 3 Jan 78
RF-4B (N) 104,566.00 20 Oct 83
RF-4C (AF) (a)
S-2 (N) A 85,449.00 27 Aug 81
S-3 (N) 3,502,643.00 26 Jun 81
SH-2D/F (LAMPS, MARK I) (N) (a)
SH-60B (LAMPS, MARK III) Airframe w/o engine 859,636.00 15 Oct 82

(see GE-401 engines for additional charges) (N)

SH-60B Minimum Avionics Suite (N) 366,236.00 15 Oct 82
SH-60B Mission Avionics Suite (N) 1,063,400.00 15 Oct 82
SH-60B Ship Electronics (N) 1,131,227.00 15 Oct 82
T-2 (N) 39,968.00 10 Jun 78
TA-4F (N) 28,110.00 20 Oct 83
T-33 (AF) ' 2,857.00 12 Mar 82
T-37 (AF) 19,651.00
T-38A (AF) 80,972.00 12 Mar 82
UH-1H (A) 4,501.00 1 May 81
UH-1N (N, AF) (a)
UH-60A (A) (including 2 T-700 Engines) 187,272.00 3 Oct 81

(Airframe only - $169,692.00)

TABLE 7-1-1. [Continued)
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DSAA Approved Pro Rata
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Nonrecurring Cost (NRC) Date NRC

GE-401 (N) (for SH-60B) ($78,039.00 & $8,790.00)

F-100 (AF)

(if sold with other

F-101 (A)

F-101X (AF)
F-107 (N)
F-401_(N)

F-404 (N)

-47 (AF)
-52P-6A-66 (AF)
-52P-8A (AF)
-52P-408 (AF)
-57P-6B (AF)
-57P-10 (AF)
-60P-3/3A (AF)
-75 (AF)
9-6E-8/10 (AF)

3-P-100 (AF)

J
J
J
J
J
J
J
J
J-
J-
I-
T-
1-
1-
1-
T- +AF)
1.

T-

7
7
8
3
5
5
5
5
6
7
7

TF-30 (N, AF)
TF-34 (N, AF)
TF-39 (AF)

TF-41 (N, AF)

| than F-15/16 aircraft)
PW 1120 (70% of F- 100) (AF)

0 (A, N) (GE-700-2 each per UH-60A)
00-GE-401 (N) (add

itive to basic T-700 Charge)

1

CATEGORY IX - MILITARY TRAINING EQUIPMENT

Recoupment Charge Charge

$ Approved
86,829.00 15 Oct 82
221,705.00 12 Mar 82
155,194.00 20 Oct 83

(a)

(a)

(a)

(a)

53,654.00
2,168.00 12 Mar 82
7,270.00 2 Sep 83
30,658.00 2 Sep 83
33,106.00 2 Sep 83
4,600.00 2 Sep 83
4,120.00 2 Sep 83
2,520.00 2 Sep 83
28,999.00 12 Mar 82
6,400.00 8 Sep 83
17,901.00 23 Mar 83

(a)

1,542.00

6,400.00
13,313ZO? 12 May 83

a
~ 38,578.00 12 May 83
19,647.00 12 Oct 83
78,039.00 15 Oct 83
43,866.00 20 Jun 79
20,705.00 12 May 82
441.70760? 12 Mar 82
a

No items in this category are defined in the U.S. Munitions List as signif-

icant combat equipment.

TABLE /-I-1.
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DSAA Approved Pro Rata
Nonrecurring Cost (NRC) Date NRC
Recoupment Charge Charge

$ Approved

CATEGORY X - PROTECTIVE PERSONNEL EQUIPMENT

No items in this category are defined in the U.S. Munitions List as signif-
icant combat equipment.

CATEGORY XI - MILITARY AND SPACE ELECTRONICS

AN/SQR-18A (N) 267,069.00

AN/SQR-19 (N) 1,349.593.00 29 Mar 82

AN/SQS-56 (N) a)

AN/TCC-39 (A) (a) :

ECM, ALQ-119 (AF) 6,138.00 9 Dec 75

ECM, ALQ-131 (AF) w/receiver $26.970 w/o receiver 24,108.00 28 Sep 79

Engagement Control System (ECS), 548,311.00 15 Nov 82
PATRIOT, AN/MSQ-104 (A)

Joint Tactical Information 50,828.00 30 Oct 82
Distribution System, JTIDS (AF)

NAVSTAR Global Positioning System (GPS) (AF) 3,800.00

(this is the User Charge which includes

approximately $1,000 NRC charge) (In FY 79

dollars to be adjusted annually)
Radio, AN/ARA-54 (A) (a)
Radio, AN/VRC-12 Series (12, 43 through 49) (A) 70.00
Versatile Avionics Shop Test (VAST), AN/USM-247(V) (N} (a)

CATEGORY XII - FIRE CONTROL, RANGE FINDER, OPTICAL |

Computer, Fire Control, MK1A (N) (a)

Close in Weapon Systems, CIWS, PHALANX (N) 287,842.00. 28 Oct 78
(per gun mount)

Director, Fire Control, MK51-2 (N) (a)

Fire Control System, MK-74, SM-1 MR Missile (N) (a)

TABLE /7-I-1. (Continued)
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SECTION II - PREPARATION AND PROCESSING OF FOREIGN MILITARY SALES AGREEMENTS

A. PURPOSE. The purpose of this section is to provide specific instructions
for responding to approved foreign country or international organization
requests for a firm FMS ioffer from the DoD. It also prescribes normal pro-
cessing times and a11owab1e timeframes between release and expiration of the
offers,

B. POLICY.
1. DD Form 1513 - Letter of Offer and Acceptance (LOA).

a. The DD Form 1513, LOA, will be used for all foreign military
sales of defense articles and services (including training) by the Military
Departments and Defense Agencies. (See Figure 7-11-1.)

b. The offer will itemize the defense articles and services
offered and when executed becomes an official tender by the Government of the
United States.

c. The acceptance constitutes the agreement of the foreign govern-
ment to the offer and with applicable funding completes the contract.

d. Annex A of the DD 1513 contains "General Conditions" which is
an official part of every offer issued. (See Figure 7-11-2.)

e. In all FMS cases involving major systems/end 1tems, the LOA
will include all complementing/supporting materiel and services as opposed to
negotiating separate cases for each of these items/services. Exceptions to
this requirement must have the prior approval of DSAA/Operations.

f. If all line items cannot be listed on the first page of an
offer and acceptance, show only the program total and list the remaining line
items on DD Form 1513c continuation sheets. (See Figure 7-11-3.)

g. Such additional terms and conditions as may be appropriate for
a particular sales case shall be set forth in one or more attachments or
continuation sheets to the DD Form 1513. A1l attachments (including DD 1513-C
continuation sheet -with 'notes) are an integral part thereof. Each page should
indicate the case identifier at the top of the page and be numbered consecu-
tively from the first page of the LOA to the end of all information provided
with this LOA, Thus the number on the DD Form 1513 would reflect the total
number of pages in the LOA.

h. The percentage rate used for determining packing, crating and
handling costs, general administrative costs, and supply support arrangement
costs should not be indicated in the applicable blocks. (This guidance also
pertains to Other Estimated Costs (Block 25) should a percentage rate be
applicable.)

i. See Table 7-11-1 for detailed instructions on the filling in of
the blocks on the DD Form 1513 - Offer and Acceptance.
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C. PROCEDURES,

1. The DoD Component should proceed with the development of the LOA
when tasked by DSAA in the case of a request for the purchase of Significant
Combat Equipment (SCE) or upon receipt of a LOR from a FMS customer or Securi-

ty ?ssistance Organization (SAQ) for other defense articles or services (Non--
SCE).

2. The letter of request must be validated to insure the potential
customer is an eligible FMS recipient, that the article or service sought may
be sold and that the request was received through proper channels. Approval
channels for LORs are included in Chapter 7, Section I, paragraph C.1.b.

3. DoD components must formally acknowledge receipt of approved LORs
within five days.

4, Data cards for valid LORs must be submitted to DSAA for input into
the 1200 system within ten calendar days of receipt of the request. Further
information concerning the DSAA 1200 system reguirements can be found in
Chapter 15, this Manual.

5. The DoD component is responsible for inserting the -appropriate
Military Articles and Services List (MASL) 1ine data for each line item on
each LOA. Should there not be any applicable line in the MASL, it is the
responsibility of the DoD component preparing the LOA to establish a line in
accordance with the procedures outlined in Appendix E, this Manual. The LOA
will not be processed and will be returned to the preparing component if line
items are not in the MASL or if they contain incorrect MASL data.

a. Identification of End Items. The LOA will contain a separate
line item for each generic item that is measured in quantities; e.g., AH-1
Helicopters, F-15 Aircraft, 155mm Ammunition, Harpoon Missiles.

b. Identification of Dollar Items. The LOA will group generically
into a single Tine item dollar-denominated lines such as spare parts and
training, to the extent that common generic codes apply. For example, a
series of tool kits with identical National Stock Number and generic codes
should be aggregated under a single line in the LOA,

c. Use of Sub-Case Identifier Systems. Sub-cases may be used as
separate line items to the extent that they are compatible with the MASL
breakout and reporting by generic code identification. End items which are
identified by separate generic codes shall not be commingled with dollar-
denominated items with a different generic code.

6. DoD components will process LOAs which meet the thresholds for
reporting to the Congress in accordance with Section IV of this chapter.

7. Maximum processing time between the receipt of a request for a LOA
and its submission or Amendment thereto to DSAA for coordination and/or
countersignature is sixty (60) days. Earlier response will be made whenever
possible.

8. DD Form 1513 - Information Conveyed.
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a. General. The LOA, when signed, is an official agreement
between the United States and the purchasing country or international organi-
zation regarding terms and conditions pertaining to furnishing certain goods
or services, As such, the DD Form 1513 and its enclosures must provide
sufficient detailed information so as to make clear the obligations of the
United States and the Purchaser. The type and amount of {information which
must be conveyed will vary depending on the nature of the sale. However, at
least some information which 1is supplemental to the preprinted "General
Conditions" of Annex A of the DD Form 1513 must be provided for each sale.
The normal method of accomplishing this is in the form of explanatory "Notes"
which are cross-referenced to the line item information included on the face
of the DD Form 1513.- Inclusion of this information as a complete package
within the LOA, rather than orally or by separate correspondence, reduces
misunderstandings regarding FMS Case commitments.

b. Supplemental Information and Coordination for LOAs.

(1) Checklist. Table 7-11-7 provides a summary of supplemen-
tary information which must either be addressed or considered when the LOA is
developed. The chart indicates that information must be provided to purchas-
ers in the form of Notes or Supplemental Terms and Conditions, depending upon
the nature of the articles and/or services being sold. Items indicated by "X"
must be addressed in Notes or Supplemental Terms and Conditions to the DD Form
1513; those indicated as being on an "as-required basis (A/R)" should be
addressed if the nature of the transaction so warrants. The following subpar-
agraphs include instructions and discussion regarding the nature of this
supplemental information. The subparagraphs are aligned to the column "Sup-
plementary Information for Letters of Offer". In addition, the Checklist
shown in Table 7-11-8 may be used for the coordination of selected LOAs,

(2) Transportation Instructions.

(a) Related Chapters., Refer to Chapter 8, Section 1V,
this Manual, for detailed transportation information and Chapter 5 for export
licensing and customs clearance requirements.

(b) Understanding Between the U.S. Government and the
Purchaser of Method of Shipment. There must be clear understanding between
the U.S. Government and the purchaser as to where and how the materiel pur-
chased will be shipped. Blocks (19), (20), (33) and (34) of the DD Form 1513
are designed to fulfill this purpose under the normal Foreign Military Sales
(FMS) method of shipment (i.e., by collect commercial bill of lading to
freight forwarders, or by the use of codes prescribed in DoD Directive
4140.17-M).  However, supplementary instructions are required to enable
purchasers to fill out Blocks (33) and (34) properly. DoD 5105,38-D (MAPAD)
identifies transaction instructions furnished by the Defense Logistics Agency
(DLA) to meet this need; it should be used by all DoD components as a guide.

(c) Method of Transportation. It is DoD policy that to
the extent possible, FMS recipients should be self-sufficient in transporta-
tion of their materiel. The normal method of movement of FMS materiel is by
commercial carrier to the freight forwarder designated by the purchaser.
Exceptions to the basic DoD FMS self-sufficiency policy should be noted on the
DD Form 1513 on a case-by-case basis and approved by DSAA with concurrence of
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ASD/MRA&L. Normally, firearms, explosives, lethal chemicals, other hazardous
materiel and occasionally, classified materiel are moved within the DoD
Defense Transportation System (DTS). Air cargo that exceeds commercial
capability is also delivered through DTS. Any other exceptions must be speci-
fically approved by the DSAA on a case-by-case basis. Use of the DTS, to
include all related terms and conditions for movement, must be stated in the
LOA. Each request for an exception to use the DTS must be supported with a
statement that addresses projected tonnage, special transportation require-
ments, and other relevant information that would justify the commitment of DoD
transportation assets. Upon approval, the extent of authorization must be
clearly delineated in the supplementary conditions in the LOA. This would
include identification, by specific item, when certain items in the LOA are to
be shipped via the purchaser's freight forwarders.

(d) Articles Returned to U.S. Facilities. The transpor-
tation of materiel to U.S. facilities for repair and return is normally the
responsibility of the FMS purchaser. Use of the DTS for such materiel will be
authorized only in exceptional situations. The factors, criteria, and ap-
proval channels summarized in paragraph 8.b.(2)(c) above for authorizing the
use of the DTS also apply to such authorizations for the repair and return of
foreign country owned materiel. Table 7-1I-2 provides instructions for
completing the transportation related blocks of the LOA for repair and return
FMS cases. It is the responsibility of the cognizant DoD component to assure
that the LOA for the repair and return of materiel is complete and provides
all information required by the purchaser. A complete CONUS address for return
of each item or category of items must be identified in the LOA.

(e) Aircraft Transportation., In the interests of public
safety, the following policy is establiished for the materiel condition of U.S.
aircraft prior to delivery. The FMS purchaser should advise whether aircraft
will be delivered by commercial ferry service (arranged by the customer), DoD
ferry, or surface transportation. Sales agreements will contain the stipula-
tion that delivery will be made only under one of the following conditions:

1. Flights Delivery/Ferrying. In the event flight
delivery of the aircraft is desired by the purchaser, the aircraft must be
placed in safe operating condition consistent with established standards of
the military service of origin or Federal Aviation Administration (FAA).
Required maintenance may be done through negotiation with the service of
origin or a commercial FAA certified facility, and all costs will be borne by
the purchaser. Aircraft will be released for flight only after an inspection
by the service or origin has determined that the established military service
standards have been met except where the purchaser elects to have maintenance
performed in an FAA certified facility, in which case release will be accom-
plished by an FAA or service of origin inspection, as appropriate. See Tables
7-11-3 and 7-11-4 for additional terms and conditions for aircraft ferrying.
These terms and conditions are provided for illustration and may be amplified
to comply with specific sale requirements.

2. Surface Transportation. Aircraft not to be
restored to the criteria in paragraph 8.b.(Z2)(e) above will be sold with the
understanding that they will be delivered to destination by surface transpor-
tation only.
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3. Additioral Terms and Conditions. Additional
terms and conditions for transportation and services which may apply in
certain cases are at Table 7-11-5,

(3) Delivery Schedule of Items, Block (18) of the DD Form
1513 provides the appropriate leadtime from the date of LOA acceptance to the
date of delivery. This provides sufficient information for most cases, unless
delivery of major end items (i.e., airplanes, ships, missiles, or major combat
vehicles) is involved. A schedule of estimated in-country or CONUS equipment
deliveries by month, will be provided for major end items. When appropriate,
the schedule of deliveries will include required delivery dates for items not
to be delivered earlier than a specified date,

(4) Qualifications Regarding Price and Availability Data.
There must be as clear an understanding as possible of the iimitations o e
validity of data included in the LOA; much of the general conditions of the DD

Form 1513 is designed for this purpose. However, any of the following data
which is pertinent to the case must be provided as "Notes" to the LOA.

(a) Any deviations or substitutions to quantities or
equipment which was included in the foreign country or international organiza-
tion request for LOA, with explanation for the deviation or substitution,

(b) The last date of validfty of either price or avail-
ability data included in the LOA, with an explanation of the reason why, if
the Offer is time-sensitive. Even though each Offer carries an expiration
date, it is important that the purchaser be aware of any criticality in that
date.

(c) Any particular reservations regarding the price
quoted in the Offer should be noted and explained.

(d).fThe extent to which either the price or availability
quoted is dependent upon an action yet to be taken by the U.S. Government
(e.g., the selection of the equipment for U.S. forces).

(5) Personnel Movement to and from country. Cases which pro-
vide for the provision of technical assistance services, either by contractor
or military personnel, spould specify to the extent known:

(a) The number of personnel who will perform the task.

(b) Planned date of arrival in-country.

(c) | In-country destination and "home station."

(d) Extent of in-country travel required to perform the
' mission.

(e) Planned duration of stay in-country, and planned
~departure date.

(6) Agréements Regarding Status or Facilities for U.S. Govern-
ment or Contractor Personnel While in the Host Country,

(a) General. The LOA should include those conditions
required to insure that U.S. personnel can operate to the extent possible in
safety, immunity, and under U.S.-type conditions. Agreements required will
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vary due to both the nature of the project and the nature of the country
involved. The appropriate legal office of the military department concerned
should be consulted to provide the salient agreements which protect that
status of U.S. personnel in a given country.

(b) Sample Terms and Conditions. Table 7-11-6 sets forth
sample terms and conditions which can be used as a guide for negotiating
agreements with countries on programs involving the introduction of substan-
tial numbers of contractor personnel. These conditions may be used as a guide
in developing similar agreements for countries for which no Status of Forces
Agreement (SOFA) exists. Where a SOFA exists, references should be made to
the SOFA.

(c) Statement of Facilities, Services, or Personnel to be
Provided by the Purchasing Country. Table /-1l-b also provides examples of
certain actions which must be taken by the purchaser to insure success of the
program, in terms of facilities, services, or personnel. These actions will
vary from program to program. It is essential that the responsibilities of
the U.S. Government and the purchasing nation be clearly and completely
delineated as a part of the LOA or its attachments.

(7) Memorandum of Understanding or Statement of Work. Major
FMS undertakings may call for a Memoranda of Understanding (MOU), or detailed
Statements of Work (SOW), before they can be undertaken by the U.S. Govern-
ment. Such documents should be made an integral part of the LOA by reference
on the DD Form 1513 and, where appropriate, should-be attached to thereto.

(8) Schedules of Personnel Training.

(a) Schedules Included in DD Form 1513. LOAs which call
for training of foreign personnel, should incTude firm scheduling of personnel
into specific training courses. When this is not feasible, LOAs should set
forth training plans and schedules in general terms, and should include
information required to arrange for definitization of specific training
requirements at a later date.

(b) Purchasing Nation's Responsibilities. LOAs must spe-
cify purchasing nation's responsibilities such as providing pay and allow-
ances, housing, qualified students, and any required supervision thereof.

(c) Blanket Order Cases. Blanket Order LOAs for training
will include "Notes" to explain scope of coverage, methods for definitizing
and requesting specific courses, and duration of applicability of the case.
Such cases may be written for up to two years duration, provided the total
value of the case does not exceed $5 million, unless an exception is approved
by the DSAA,

(9) Logistics Information.

(a) Notes to DD 1513, The sale of weapons systems
normally requires the establishment of understandings between the U.S. Govern-
ment and the purchaser regarding logistics arrangements and support. This
subject must be addressed in the "Notes" to the LOA to delineate U.S. Govern-
ment responsibilities, specify the type of equipment being provided, identify
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subsequent actions which must be taken by both the U.S. Government and the
purchaser, and occasionally to advise the purchaser of the nature of procure-
ment action which will be taken,

(b) Configuration. LOAs will specify the configuration
of equipment being sold, but w urnish detailed equipment specifications
only if required, Variations from standard U.S. Government configurations
will be noted, together with any risks which might be assumed as a result of
the variance. The notes will highlight any purchase of equipment being made
of a configuration contrary to that recommended by the U.S. Government.

(c) Logistics Conferences or Site Surveys, LOAs will
include the requirement for, and scheduling of logistics conferences or site
surveys for the purpose of definitizing procurements of spare parts and
support equipment, when applicable. ' :

(d) Concurrent Spare/Repair Parts, The DoD components
authorized to make offers will assure that at least a one-year supply of "in-
country" concurrent (initial) spare/repair parts, through fourth echelon
requirements at U.S. peace-time usage rates, shall be included with equipment
being offered. Such spare and repair parts packages should be identified by
category and total value rather than by item. Normally, pricing of individual
repair parts is not done.

(e) Spare Parts Support Availability. For offers of MDE
items, the purchaser will be advised of the estimated period that U.S. Govern-
ment spare and repair parts support will be available, providing that a
termination of such support can be identified.

(f) Sole Source Procurement, If the purchaser has
specifically requested that procurement of a particular item is to be provided
from a sole source, the designation will be addressed in the "Notes" to the
LOA. (See Chapter 8, Section II, paragraph B, for Sole Source Procurement
Provisions,)

(g) U.S. Government Intent for Maintenance Support Plans.
Any U.S. Government intent to develop logistics or maintenance support plans
will be specified in detail.

(h) Basis for Logistics Support Cost Estimates. The
basis upon which logistics support cost estimates are made wiil be specified.
These should include the period of support of initial spares and repair parts
package, operational deployment of equipment, level of maintenance to be
accomplished by the purchaser, and number of maintenance sites.

(i) Critical Long Lead Items. Insofar as possible, the
LOA must identify, by 1ine item of equipment, any critical long-lead time
items of spares or support equipment which must be procured in advance of the
definitization conference, to 1insure in-country logistics support of the
weapons system by its scheduled delivery date.

(10) Financial Information. (Also refer to Section III, this

chapter.)
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(a) Financial Annexes,

1. Purpose. The Financial Annexes specify the
purchaser's projected payment dates and amounts, and describe the interface of
the payment schedule with the FMS billing system. Through the use of such
annexes any misunderstandings are eliminated as to when payments are to be
made to the U.S. Government. Annexes also provide budgetary planning data for
the purchaser. Budgetary planning, like all planning, has an inherent element
of uncertainty; however, the data provided by the annexes reduces the level of
uncertainty.

2. Pa¥ment Schedule Requirement. Each financial
annex for LOAs financed under "lerms of Sale" of dependable undertakings or
FMS credit will include a payment schedule. This payment schedule will:

a. Include specific calendar dates when each
payment is anticipated.

b. Include specific amounts due on each
calendar date. These amounts will be equal in total to the amount reflected
in the estimated total cost block (26) of the LOA for the case involved.

(11) Condition of Equipment,

(a) Condition Must be Specified. The LOA must include
information which makes clear the condition of any equipment furnished from
U.S. Government inventories; the purchaser must not be surprised or disap-
pointed if receiving equipment is in less than "like new" condition. Any
known limitations in condition must be specified in the LOA, using codes set
forth in Annex A of the DD Form 1513.

(b) "As-Is, Where-Is" Materiel,

1. Inspection. It 1is highly recommended that a
purchaser inspect, in advance of receipt of a LOA, major items and quantities

of excess equipment being sold in "as-is, where-is" condition. It also is
recommended for the U.S. Government to obtain written acceptance of the
condition of the equipment as a result of this inspection. .Any such accep-
tance should be noted in the LOA. -

2. Present Condition. The condition of equipment
sold "as-is, where-is" should be identified by Condition Codes (e.g., R-4),
and the LOA should include a short note of what Condition Codes indicate.

3. Repair Costs. The LOA must specify that the
cost of any repair/rehabilitation of excess items is not included in the
"as-is, where-is" price.

(12) Identification of Equipment to be Supported. LOAs for all
requisition cases (whether a Cooperative Logistics Supply support Arrangement
(CLSSA), FMSO II or blanket order) must specifically identify the major items
of equipment being supported by the case.
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(13) Description of Services to be Provided. There must be a
clear and comprehensive understanding of the extent and limitations of the
obligation undertaken by the U.S. Government when providing services under an
FMS case. This may require a detailed Statement of Work for major undertak-
ings, but can be done by providing the following information for routine
cases:

(a) Description of the nature of the service to be per-
formed, together with its purpose.

(b) Statement of where and how the services will be per-
formed.

(c) Statement of the anticipated result when the service
is completed, together with any information of which the purchaser should be
aware regarding U.S. Government reservations or qualifications as to success
of the project.

(14) Single Selling Price. It 1is DoD policy to provide a
single unit price for articles offered under FMS., It is not normal FMS
practice to provide a detailed description of the components of cost included
in estimated prices for line items on LOAs. There may be instances where the
provisions of such information is desirable to clarify the service to be
provided. For example, when project management offices are established in the
CONUS, to insure proper management of major FMS projects, it sometimes is
necessary to provide detailed cost data to provide the purchaser with informa-
tion which demonstrates that such costs are necessary. Furnishing any cost
breakouts beyond a single unit price requires the DSAA approval.

(15) Royalties and Non-Recurring Cost (NRC) Recoupment Charges.
FMS cases will not normally be established for the sole purpose of collecting
either royalties or pro rata nonrecurring cost recovery charges. FMS cases
that sell a Technical Data Package (TDP) must include an obligation for the
purchaser to pay the U.S. Government a royalty charge to be made per unit of
production which may be fixed subsequently by a DD Form 1513-1. However, pro
rata nonrecurring cost recoupment charges assessed for articles sold under FMS
will be included in the unit price of the end item being sold and will not be
shown separately. Due to inclusion of sensitive U.S. technical production
information, data regarding U.S. Government cost pool and production quan-
tities used to determine NRC recoupment charges will not be released to
foreign governments, international organizations, or domestic requesters.

(16) Responsibility for Initiation of Requisitions.

(a) Identification of Responsibjlity. There must be
clear understanding between the U.5. Government and the purchaser as to which
party will initiate requisition actions required for spare parts and similar
type support, ‘

(b) Instructions for Purchaser. The LOA will contain
sufficient information, either by "Note" or by reference to DoD instructions
available to the purchaser to enable the purchaser to initiate and route
requisitions correctly.
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(c) Repair and Return, The LOA will also contain suf-
ficient disposition instructions for articles (owned by the purchaser) being
returned by the purchaser to the CONUS for maintenance and repair services.
To the extent possible, purchasers will be encouraged to provide estimated
repair schedules for inclusion in the LOA,

(17) Indemnification and Assumption of Risk.

(a) Indemnity Clauses.

1. Annex A of the DD Form 1513 contains provisions
regarding indemnity which are deemed satisfactory and complete for most FMS
programs. Advice should be obtained from the appropriate legal office of the
MILDEP concerned when it appears that special circumstances of individual
purchases require an expansion of indemnity clauses.

2, If additional indemnity clauses are required for
transportation, Tables 7-1I-3 through 7-11-5 provide the pertinent clauses
which should be used.

(b} Ammunition Sales. When a sale of ammunition is
requested, DoD components should include the following note on the LOA:

NOTE: The U.S. Government is a self-insurer, and in this connection your
attention is invited to Conditions A-1 and A-2 of Annex A to this Offer and
Acceptance. DoD shall employ the same inspection procedures for this ammu-
nition as would be used in the procurement of this type of ammunition for
itself. Lot production of ammunition, however, carries risks associated with
the ammunition's resultant performance. This risk 1is assumed by the U.S.
Government in procurement for its own use, and this risk is also assumed by
the purchaser in procurement for its use under this Offer and Acceptance.
Accordingly, financial restitution will not be made for claims made on SF 364
Report of Discrepancy (ROD) (see Condition B-6 of Annex A) for ammunition
deficiencies unless such claims involve damage due to U.S. Government actions
with respect to compliance with applicable inspection criteria and procedures,
or U.S. Government actions with respect to packing, crating, handling, or
transportation, or unless the U.S. Government can obtain equal restitution
from its contractor.

(18) Absence of Specific Information.

(a) Requirement for Special Notes. LOAs are sometimes
prepared either at purchaser request or 1in U.S. Government interest, before
specific details to provide all information covered in the foregoing para-
graphs are known. In such cases, "Notes" to LOAs will include general cover-
age of this information and an estimate of when specific information on these
topics can be provided to the purchase.

(b) Follow-on Communication, The LOA should include
information sufficient to establish follow-on channels of communication
between the purchaser and the U.S. Government component responsible for imple-
menting the FMS case.
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(19) Patent Rights. In the event that an individual, commer-
cial entity or foreign country should assert ownership of a foreign patent on
an item intended for sale or being sold under FMS, and there are reasonable
grounds for the belief that a purchasing country or international organization
may be subjected to a possible claim for foreign patent infringement, the DoD
components in coordination with the DSAA, are authorized to make such a sale,
provided a note is added to the LOA for the FMS case advising the purchaser of
the existing allegation of a foreign patent right. The note should read
substantially as follows: "(Name of individual, commercial entity or foreign
country, and address,) has alleged rights in certain components of the (Name
of FMS item) offered herein. In this connection, the Purchaser's particular
attention is invited to Conditions A.3 and C.1 on Annex A to the DD Form
1513."

(20) Security Assurances. The following should be included as
a note in all LOAs:

In addition to the assurances contained in Annex A, Paragraph
B.9 of this Offer and Acceptance, the Purchaser certifies that it
will maintain the security of any classified material/information
(to include articles, plans, designs, specifications and technical
data) described in this Offer and Acceptance commensurate with
existing security agreements between the U.S. Government (USG), and
the purchaser. If such security agreements do not exist, the
purchaser certifies that: (a) classified United States Government
material/information furnished under this Offer and Acceptance will
be afforded a degree of security protection at least equal to that
afforded it by the U.S. Government; (b) such classified material/
information will not be provided to anyone not an officer, employee,
or agent of the purchaser, except as specified in this Offer and
Acceptance, without the approval of the USG; (c) the material/
information will be used only for the purpose specified in this
Offer and Acceptance; (d) the purchaser will promptly and fully
inform the USG of any compromise, or possible compromise, of U.S.
classified material/information furnished pursuant to this Offer and
Acceptance; and (e) classified material/information will be provided
only to those individuals having an adequate security clearance and
a specific need to know in order to carry out the LOA program. The
purchaser further certifies that if the Y.S. classified material/
information is to be furnished to its contractor pursuant to said
Offer and Acceptance: (a) such material/information will be ex-
changed through official government channels; (b) the specified
contractor has been granted a facility security clearance by the
purchaser at a level at least equal to the classification level of
the U.S. information involved; (c) all contractor personnel requir-
ing access to such material/information have been cleared to the
appropriate level by the purchaser; and (d) the purchaser will
assume responsibility for administering security measures for the
protection of such material/information while it is in the pos-
session of its contractor. Additionally, if a commercial transpor-
tation agent or freight forwarder is to be used for shipment, the
purchaser certifies that such transportation agent or freight
forwarder has been security cleared at the appropriate level for
handling of classified material.
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¢. Documents to be Included with DD Form 1513.

(1) Financial Analysis.

(a) Purpose. The purpose of an analysis is to permit all
approval echelons a review for completeness and accuracy of financial data.
The Financial Analysis will accompany the Letter of Offer or amendment
throughout the coordination cycle but will not be submitted to the prospective
purchaser. The DSAA Comptroller will provide a copy of the Financial Analysis
and LOA to the Security Assistance Accounting Center (SAAC) after counter-
signature,

(b) Requirement. A1l LOAs and proposed amendments for
the sale of end-items or services must be accompanied by a Financial Analysis
for each 1ine item which contains one or more of the following:

l. Pricing based on supply from excess or non-
excess stocks, when no replacement is required.

2. Nonrecurring RDT&E and/or production costs.

3. Asset use charges (including contractor rental
payments for U.S. Government-owned plant and production equipment).

4. A total value of $14.0 million or more.

(c) Exceptions. A Financial Analysis is not required for
the following:

1. Individual line items of $50,000 or less.

2. Line items where the only applicable cost factor
from paragraph c.(1)(a) above is the 1.0 percent asset use charge applicable
to issues from stocks.

3. The Financial Analysis 1is not required for
training, services, or secondary/stock fund items.

(d) Data Required. The following information will be

included:

1. Case designator, Tine item and complete descrip-
tive data relative to the item or service.

2. Source of the article. Examples are:

a. Excess inventory.

b. Inventory (without replacement).

c. Inventory (replacement with same item).

d. Inventory (replacement with improved item).
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e. Production.

[3

Source of price estimates. Examples are:
a. Prime contractor quote.

b. Prime and Government Furnished Equipment
(GFE) contractor quotes. ,

€. Standard Price.

1/ d. DoD component estimate without contractor
participation, =, based on recent sale or similar experience, or in accor-
dance with DoD Instruction 7290.3M,

4. The basis for making or adjusting estimates from
any of the above sources. Examples are:

| 3. Agent's fees or commissions included in the
FMS case and .the amount thereof. The DoD component certification of reason-
ableness in accordance with DAR 1-505 and DAR 6-1305.2 must be attached. If
the fee cannot be or has not been certified as reasonable, the DoD component
notification or proposed notification to the foreign country or international
organization should also be attached for information or coordination. See
Chapter 8, Section II, paragraph C, this Manual, for further guidance.

b. Inclusion of nonrecurring RDT&E and produc-
tion cost recoupment in accordance with DoD Directive 2140.2,

€. Inclusion of adjustments for estimated
inflation or other risk factors.

d. Replacement cost in accordance with the

provisions of DoD 7290.3-M.

Asset use charge as described in DoD

I

7290.3-M,
f. First destination transportation costs.
g. Recurring suppoft costs.
h. Unfunded costs.

4

i. Application of factors for estimating
"dollar line items" such as concurrent spare parts,

l] In this connection, notice should be taken of Section 6-1303.1 of the
Defense Acquisition Regulation (DAR) concerning the participation of the
procuring contracting officer in the preparation of P&A Data and that the
provisions of this section are complied with,
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(1. Adjustments based on anticipation of the
receipt of other orders or Defense Department procurement of the item involved
which would 1ikely result in shared overhead costs and a reduced price for the
item,

5. Sources of data used to make any of the above
adjustments and their appTication to the case.

6. A comparison of LOA prices with budgeted or on-

?oin§ DoD component procurement prices, e.g., the Selected Acquisition Report
SAR),

7. Source for Schedule of Payments.

8. A comparison of LOA prices with all other LOAs
prices for the same item within the previous twelve months. This comparison
should not be limited to sales within the same region.

(e) Format, Figure 7-11-4 is a suggested format for use
in presenting required Fimancial Analysis data. The format may be modified to
meet the needs of the individual DoD components. The financial analysis must,
however, identify methods used in developing costs and provide the information
outlined above for each line item in sufficient detail to enable the reviewer
to judge the accuracy, completeness, and firmness of the estimated prices.

(2) Termination Liability Data to be Included with Selected
Letters of Offer,

(a) Offers of $7 Million or More., LOAs and Acceptance
(DD Form 1513) and amendments thereof with a value of seven million dollars or
more will be accompanied by a termination liability worksheet as part of the
required financial analysis when the LOA is submitted to the DSAA for counter-
signature. The purpose of this worksheet is to provide the Director, DSAA
with information concerning the implementing agency's determination of and
plan for the collection of an appropriate amount of funds to cover the liabil-
ity that would accrue to the U.S. Government should the sales agreement be
terminated prior to normal completion. This worksheet is for internal manage-
ment purposes and normally will not be furnished to the purchaser of the
defense article or service.

(b) Information to be Included, The following informa-
tion will be included on the worksheet:

1. Deposit Date. Normally quarterly, in accordance
with the schedule of payments.

2. Total Payment. Amount required to be deposited
for both disbursements and reserves.

3. Estimated Disbursements. Anticipated payments
to contractors or suppliers during the period covered by the scheduled payment
(i.e., the next 3 months after payment date).
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4. Contractor Holdback. Amount earned by contrac-
tors or suppliers during the period but held back to ensure future perform-
ance.

5. Termination Reserve. Amount required to cover
1iability should the contract be terminated during the period.

6. Remarks/Computations. Appropriate comments con-
cerning the methodology by which the data was determined.

(c) Format for Use. Figure 7-11-5 presents a format for
use in presenting this termination l1ability reserve information. Entries for
each date should show both the quarterly transactions and the cumulative
totals.

(d) Exclusions. These instructions do not apply to any
cases for CLSSA (FMSO I and II), spare parts requisitions, training, and other
equipment or services to be provided from Department of Defense inventories,
or those programs for which termination 1iability prepayment requirements have
been waived by the Secretary of Defense.

(3) Nonrecurring,Cost (NRC) Recoupment Summary. A data sheet
in the format of Figure /-11-6 will be included with all LOAs to identify
whether NRC Recoupment Charges are included in the LOA, DSAA will review this
information and forward a copy to SAAC for info and retention.

9. Review and Coordination of LOAs.

a. DoD Component Coordination. A1l LOAs should indicate a coor-
dination by the comptroiler and legal counsel of the appropriate DoD com-
ponent.

b. DSAA Operations Directorate Coordination Function. The Opera-
tions Directorate (DSAA/OPS) 1s the point of entry in the OSD for coordination
of FMS actions (P&R, P&A, LOAs, Amendments, Notices, and Letters of Intent),
when DSAA coordination is required before countersignature. The Operations
Directorate is also responsible for obtaining coordination of appropriate 0SD
staff elements, as well as obtaining coordination from the DSAA Comptrolier.
This coordination is separate from the countersignatures required for all
LOAs, amendments and applicable notifications. Countersignature does not
constitute DSAA/Operations coordination.

(1) Significant Combat Equipment (SCE), and Articles or
Services of a Critical or Special Nature. UoD components will submit Letters
of Offer for SCL and for those articles or services of a critical or special
nature, to the Operations Directorate, DSAA, for approval prior to submission
to the Comptroller, DSAA, for countersignature and onward processing to the
purchaser. N

(2) Additional DD 1513's Which Require DSAA Approval. Addi-
tional LOAs which require Operations Directorate, DSAA, coordination are
those:
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(a) for $10 million or more, and all amendments which
increase the value of a case by $50,000 or more.

(b) for which the terms of payment are FMS credit or MAP
funds.

(c) for items containing a nonrecurring cost surcharge as
an element of cost of the items when the surcharge requires the approval of
the DSAA as prescribed in DoD Directive 2140.2.

(d) for items or services which are not standard in the
DoD inventory or for which new development effort is included as an element to
be procured.

(e) dinvolving the sale of Technical Data Packages or
similar technical data.

(f) including agent's fees.

(g) quoting firm prices for articles being supplied from
DoD stocks.

(h) for initial introduction of MDE/SCE items into a
country or region.

i) any LOA, amendment or modification which provides for
the sale of SDAF assets.

10. Countersignature.

a. Processing. After any required Operations Directorate, DSAA,
approval of the LOR has been obtained, (and, in the case of Section 36(b)
actions, the Congressional review period is completed), DoD components should
forward to the DSAA-Comptroller, FMS Control Division, the original plus two
copies (three copies if it is a credit or MAP funded case) of the signed LOA
for countersignature prior to release to the purchasing country. The DSAA-
Comptroller and the SAAC will take action to process and record appropriate
extracts of data from the DD Form 1513 into the DSAA FMS Data Base. Counter-
signature and DSAA Operations Directorate coordination are separate and

distinct requirements. Countersignature does not Constitute DSAA coordination
or DSAA concurrence with all aspects of the LOA.

b. Return to Preparing DoD Component. Subsequent to processing,
the DSAA Comptrollier will: countersign the LOA and return the original copy of
the LOA to the preparing DoD component for further processing to the prospec-
tive purchaser; forward a copy to the SAAC with the termination Tliability
worksheet and financial analysis, if applicable; and retain a copy in order to
enter the appropriate information into the automated data processing system.

11. Incomplete Documentation. FMS transactions submitted for DSAA
Operations Directorate coordination or countersignature which do not include
the proper documentation will be returned to the appropriate DoD component
without coordination. If the urgency of the situation requires processing
without waiting for the required documents, the matter should be referred to
the Director or Deputy Director, Operations Directorate, DSAA.

12. DD Form 1513 - Duration of Offer.

a. Expiration Date on Offer - Standard. Each Letter of Offer (DD
Form 1513) will incTude the date upon which the offer expires. DoD policy is
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to allow the purchaser no more than sixty (60) days between the date of issue
of the Offer or Amendment and its expiration date, When the Letter of Offer
is forwarded to the DSAA, for coordination and/or countersignature, the date
of the Offer (Block 7) should be completed along with the signature and typed
the name and title of the DoD component authorized representative. Addition-
ally, Block 8 of the Offer should contain an expiration date of 85 days after
the date placed in Block 7 of the Offer, This 85 day period permits a 60 day
review period for the country and a 25 day period for the administrative
processing required for countersignature and for DoD component issuance of the
LOA or Amendment to the purchaser.

b. Expiration Date on Offer - Exception. If a shorter expiration
period is required because of (1) the validity of contractor quotes comprising
the P& information included on the Offer or Amendment, or (2) the time
sensitivity of any information included in the Offer, then the shorter expira-
tion period should appear on the LOA, and a note placed on the Letter of Offer
which explains why the expiration period is less than 60 days. Offer expira-
tion dates in excess of 85 days require the DSAA approval.

13. Acceptance of Offer. The purchaser should complete the acceptance
portion of the DU Form 1513. The form should be signed, dated, and the copies
forwarded to the MILDEP and three copies to the Security Assistance Accounting
Center (SAAC) along with any required initial deposit before the expiration
date listed on the offer.

a. Requests for Extension. Requests by the purchasers for exten-
sions to expiration-dates will be honored only after a full review by the
preparing agency to insure that all data included in the Offer remains valid.
The foreign country or international organization should be advised of the new
expiration date via message from the preparing DoD component along with
authorization to make a pen and ink change to the expiration date listed on
the LOA or amendment. The SAAC and the DSAA should be provided an information
copy of the message. All concerned should be advised of the consequence of
extensions. Normally, the greater the period of time between offer and
acceptance the greater the likelihood of decreased accuracy of the P&A data
contained in the LOA.

b. Implementing Agency (IA) Notification of Acceptance. Upon the
receipt of each accepted LOA, the initiating MILDEP will provide a copy to the
DSAA FMS Control Division.

c. SAO Netification of Acceptance or Rejection. Each Security
Assistance Organization (S5AD) will immediately advise the DSAA-Comptroller,
the SAAC, and the MILDEP issuing the LOA by priority message when each LOA has
been accepted or rejected by the foreign country or international organi-
zation. In those instances when the LOAs are processed by the foreign country
or international organization not served by SAOs, the LOA will have an anno-
tation requiring the signature authority to immediately notify the DSAA-
Comptroller, the SAAC, and the appropriate issuing organization by message
when the LOA is accepted by an authorized representative of the purchaser,
Each message must contain the date of acceptance. Within five calendar days
of acceptance or rejection of the offer, the DSAA, the SAAC, and the issuing
organization must be notified. If such notice is not received within ten
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calendar days after the expiration date, the LOA, even though accepted, will
be automatically cancelled.

d. Requests for Revisions of LOAs. All requests for revisions
(prior to acceptance) to the LOA which result in increases to the FMS case.
value or increases in scope must be submitted to the DSAA-Comptroller (ATTN:
FMS Control Division) for approval.

e. Pen and Ink Changes - DD Forms 1513 and 1513-1. "Pen and Ink"
changes are modifications to a DD Form 1513 or DD Form 1513-1 authorized by
the issuing DoD components prior to acceptance of the document. "Pen and Ink"
changes should be avoided to the maximum extent. The change may be at the
request of the purchaser or initiative of the issuing DoD component. The
issuing agency must authorize the pen and ink change by message or letter to
the purchaser with a copy to SAAC. If the change authorizes any revision of
unit or total costs, the DSAA-Comptroller, FMS Control Division must concur
and be furnished a copy of the authorization. Extensive changes should be
made by issuance of a new DD Form 1513 or a DD Form 1513-1 rather than by a

pen and ink change.

f. Receipt and Recording of Acceptance. When the LOA is accepted,
distribution will be made 1n accordance with the instructions contained in the
LOA. In addition, the applicable MILDEP is responsible for furnishing a
signed copy to DSAA/Comptroller (ATTN: Data Management Division).

14, Addresses of Military Department Central Activities Responsible for
FMS Transactions.

a. Army: Department of the Army
U.S. Army Security Assistance Center
5001 Eisenhower Avenue
Alexandria VA 22333

b.  Navy: Department of the Navy
Chief of Naval Operations (0OP-63)
Washington DC 20350

¢. Air Force: Department of the Air Force
Director of Military Assistance
and Sales (AF/PRI
Headquarters, U.S. Air Force
Washington DC 20330
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FIGURE 7-11-1
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FIGURE 7-11-2
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FIGURE 7-11-3
United States Department of Defense
R Continuation Sheet
UNITED STATES DEPARTMENT OF DEFENSE CASS IDSNTIFIER
CONTINUATION SHEET FOR
DO FORMS 1513, 16131 AND 16132

3y S8TimMATRO avaiLa. fos oe
on 1Tan DESCARIPTION Wt KTy AL JIVERY
LI1A Unsinding Biucs Notbst oF AND REARE | TR R
~0. f appiirasts) jOMANTITY | 15808 YT COBY TOTAL GOSY REMAARKS |COOE|COOE

D \ :;ﬂ“ln lsl 3 c PAEVIOUS E0ITIONS MAY 88 VOSO UNTIL EXHAVETED.  pags o radss

' FIGURE 7-TT-3, United States Department of Defense Continuation Sheet.
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FIGURE 7-11-4
FINANCIAL ANALYSIS WORKSHEET

cC

Case
System
Case Line , Date Prepared

PRICING TECHNIQUE
A. NSN

B. QTY

C. Source of Item (Check One):

1, Excess Inventory

2. Inventory (without replacement)

3. Inventory (replacement with same item)

4, Inventory (replacement with improved item)
5. Production

6. Other

D. Source of Price (Check One):

1. Prime Contractor

2. Price and GFE Contractor

3. Standard Price

4, Major Subordinate Command Est1mate
5. 0ther’(exp1a1n)

E. Source Unit Pr1ce

F. Adjusted Price (explain source and computations in Remarks)

1. Agent's Fees or Commissions

2. Nonrecurring Costs (RDT&E)

3. Nonrecurring Costs (production)

4, __ Replacement Costs

5. —_ Adjusted for Inflation

6. Asset: Use Charge

7. Contractor Rental Payments for USG-Owned Plant and
Production Equipment

8. Unfunded Costs

9. Recurr1ng Support Costs Contract . Government

10, 7 First Destination Transportation

11. — Other (explain)

12. 7 TotaliAdjustment

FIGURE /-11-4, Financial Analysis Worksheet.
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G. Adjusted Unit Price
‘ H. Source for Schedule of Payments

Prime Contractor

Prime and GFE Contractor

Major Subordinate Command Estimate
Other (explain)

£ W N =
L] L] . L]

I. Comparison with other cases (12 months)
cC CASE UNIT PRICE RATIONALE FOR EVALUATION*

(1)
(2)

J. Remarks (use continuation sheets, as necessary)

* If different from above adjusted unit price.

‘ FIGURE 7-11-4, (Continued)
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: FIGURE 7-11-5
|

TERMINATION LIABILITY WORKSHEET ' .
Case Identification: : | Date:
(Agency, Country, Case Designator)
Deposit Total Estimated Contractor Termination Remarks/
Date Payment Disbursements Holdback Reserve, ~  Computations

ey

NOTE: Entries for each date should show both the quarterly transactions and
the cumulative totals. ' :

FIGURE 7-11-5." Termination L1abiiity Worksheet, ‘
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FIGURE 7-11-6

‘ NONRECURRING COST RECOUPMENT CHARGES SUMMARY
FMS CASE
NRC CHARGES INCLUDED: YES " NO
IF NO,

REASON CHARGES NOT INCLUDED (CHECK APPLICABLE BLOCK):
1. NOT APPLICABLE TO ANY LINE ITEM.........cc0nse

2. CHARGES WAIVER (OP. REDUCED) BY DSAA
(IDENTIFY SOURCE OF WAIVER NOTIFICATION).....

IF YES, NRC CHARGES BY LINE/SUB-LINE ITEM:

LINE/SUB-LINE IDENTIFY PRO RATA TOTAL
ITEM MDE/NON-MDE CHARGE QUANTITY INCLUDED

CASE MANAGER
(OFFICE/TELEPHONE/DATE)

“II’ -11-6, ARY .
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' FIGURE 7-11-8
OFFER AND ACCEPTANCE PREPARATION CHECKLIST
Yalidation
Actlon
Qfficer Service DSAA
(Last Name, (Last Name, (Last Name,
| tem Phone, Date) | Phone, Date) | Phone, Date)

Mode and destination of shipments

Delivery Schedule of ltems

Personnel movement to and from country

Quallificatlions of Pricing and
Avallability Data

Agreements to safeguard status of
U.S. Government or contractor
personne! in-country

Statement of facillties, services,
or personnel to be provided by
purchaser

Separate Memorandum of Understanding
or detalled Statement of Work

‘ Schedule of Personnel Tralning

Logistical Information

Explanation of condition of equipment

Identiflcation of equipment supportable
under case

Description of Services to be provided

Description of components of pricing

Responsibillty for initlation of
requisitions

indemniflcation and assumption of
risk

Payment schedules

Financial analysls

REMARKS :

. FIGURE 7-T1-8, Offer and Acceptance Preparation Worksheet.
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TABLE 7-II-1

INSTRUCTIONS FOR PREPARfNG THE UNITED STATES DEPARTMENT OF DEFENSE
OFFER AND ACCEPTANCE (DD FORM 1513)

A.  BLOCK (1) PURCHASER

1. For a country, enter "Government of (name of country)" and show the
office and address of the purchaser's activity designated to receive the LOA
(e.g., Defense Attache, 1111 24th Street, N.W., Washington, D.C. 20301).

2. For an 1nternat1ona1 organization, enter the title of the organ1za-
tion along with the appropr1ate office and address.

B. BLOCK (2) PURCHASER'S REFERENCE. A reference will always be shown. The
reference may be a letter, telegram, conference, meeting, oral request, etc.
The reference will always include any pertinent data (e.g., letter seria],
number, message date time group (DTG). In the event that the reference is
from other than the purchaser, indicate the source of the request made on
behalf of the purchaser.

C. BLOCK (3) CASE IDENTIFIER. Enter the appropriate country or organization
code, implementing agency code and case designator (e.g., UK-P-DLG).

D. BLOCK (4) SIGNATURE. This block should be filled in by an authorized
U.S. Military Department or Defense Agency representative prior to forwarding
the LOA to the DSAA Comptroller for the required countersignature.

E. BLOCK (5) TYPED NAME AND TITLE. Type or stamp the name and title of
the U.S. representative who signed Block (4).

F. BLOCK (6) ADDRESS.R.Entervthe name of the issuing organization along with
the address (e.g., DA, DACS-SA, Pentagon, Wash., D.C. 20150).

G. BLOCK (7) DATE. Enter the day, month and the year that the LOA is sub-
mitted to DSAA for countersignature. '

H., BLOCK (8) THIS OFFER EXPIRES. Enter the appropriate expiration date,
normally 85 days from the date in Block (7).

I. BLOCK (9) COUNTEéSIGNATURE. The authorized representative within the
DSAA Comptroller for Countersignature of the LOA should sign in this block.

Signature will not occur unless all the necessary information is contained on
the DD Form 1513.

J. BLOCK (10) TYPED‘NAME AND TITLE. Type the name and title of the DSAA
Comptrolier authorized representative for countersignature who signed Block

(9). |

K. BLOCK (11) DSAA ACCOUNTING ACTIVITY, The following address should be
placed in this block. AFAFC-SAAC, Lowry AFB, Denver, Colorado 80279.

TABLE /-1I-1. Instructions for Preparing DU Form I513,
N
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L. BLOCK (12) ITEM OR REFERENCE NO, For programs which involve more than
one item, enter a separate number for each item. Commence with number 1 and
number consecutively to the last item; for reference to another description
enter the exact reference number. In the case of weapons systems procurement,
the reference identifier will relate to an attachment to the DD Form 1513,
This attachment will include descriptive information on the generic items
procured.

M. BLOCK (13) ITEM DESCRIPTION. Insert the Generic Code and MASL line data
for each item. 1In addition the National Stock Number (NSN) and/or part num-
ber, as appropriate, and a complete description of the material/services
should be entered. For cases involving major systems/end items all compli-
menting/supporting materiel and services should be described.

N. BLOCKS (14 THROUGH 17). Quantity, unit of issue, unit cost, and total
cost are self-explanatory. Enter information or N/A, as appropriate.

0. BLOCK (18) AVAILABILITY AND REMARKS. Enter one or more codes from para-
graph 3, 4, and 5 of the EXPLANATORY NOTES on page 3 of the DD Form 1513,
Also enter specific delivery dates, as appropriate.

P. BLOCK (19) AND (20). Offer Release Code and Delivery Term Code -- See
instructions contained in Table 7-11-2 of this section.

Q. BLOCK (21) ESTIMATED COST. Enter estimated material/services costs in
whole dollars, These costs should not include any administrative or acces-
sorial charges.

R. BLOCK (22) ESTIMATED PACKING, CRATING, AND HANDLING COST. Enter the
value 1n whole dollars based on the prescribed percentages as set forth in DoD
7290.3-M, or actual costs if appropriate. If the charge is appropriate only
to certain items, indicate the lines to which the charge was applied, or
exclusion, in parenthesis. Do not show the percentage rate used in determin-
ing the cost contained in this block.

S. BLOCK (23) ESTIMATED GENERAL ADMINISTRATIVE COSTS. Enter in whole dol-
lars -- based on the percentage set forth in DoD /290.3-M. Do not show the
percentage rate used in determining the cost contained in this block.

T. BLOCK (24) ESTIMATED CHARGES FOR SUPPLY SUPPORT ARRANGEMENT, Enter the
value in whole dollars based on the percentage set forth in DoD 7290.3-M. Do

not show the percentage rate used in determining the cost contained in this
block.

U. BLOCK (25) OTHER ESTIMATED COSTS. Describe the charge and enter in whole
dollars. If there are several specific costs, identify each in Block 13 as a
NOTE and specify line items. If a percentage is used, do not show the per-
centage rate used in determining the cost contained in this block.

V. BLOCK (26) ESTIMATED TOTAL COSTS. Enter the costs in whole dollars
(totaT of Blocks (21) through (25)).

TRBLE /-II-1, {Continued)
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W. BLOCK (27) TERMS. Enter appropriate terms of sale in accordance with the
guidance contained in Chapter 7, Section III, paragraph G. If an {initial
deposit 1s required, this fact should be so stated and the amount of the

initial deposit entered in Block 28. In all cases where DoD direct or guaran-
teed credit are used insert the credit loan agreement number and its date.

X. BLOCK (28) AMOUNT OF INITIAL DEPOSIT. If by the terms of this LOA an
initial deposit Is required and has been stated in Block (27), the dollar
amount in whole dollars of this initial deposit should be entered.

Y. BLOCKS (29) THROUGH (37). Leave blank. These blocks should be filled in
by the authorized representative of the purchasing government.

NOTE THE FOLLOWING INFORMATION
BEFORE SUBMISSTON OF THIS NOTICE FOR COUNTERSIGNATURE

1. The DSAA-OPS is the point of entry in 0SD for the MILDEPs and
Defense Agencies to use in coordinating FMS cases. The DSAA/OPS is also
responsible for obtaining the coordination of appropriate 0SD staff elements,
(See Chapter 7, Section II, paragraph C.9., for those LOAs and amendments
which require DSAA coordination.)

2. Submit for countersignature to the FMS Control Division, DSAA/Compt
all DD Forms 1513 in original and 2 copies (one extra copy for credit cases).

3. Attach a Financial Annex to all DD Forms 1513 except FMSO I cases.

4, Before notifying the customer of a change to cost or scope prior to
acceptance, obtain approval from DSAA/OPS.

5. Attach a termination 1iability worksheet for each case of $7 million
or more and those which meet any other of the criterion in Chapter 7, Section
11, paragraph C.8.c.(2).

6. Attach a financial analysis worksheet for each line item (end-ftems
or services) with a total cost of $7 million or more in accordance with
Chapter 7, Section II, paragraph C.8.c.(1).

7. A1l DD Forms 1513 must be listed in the Letter of Request (LOR)
system for at least seven (7) days prior to countersignature.

8. Letters of Offer reported under the Arms Export Control Act (AECA),
Section 36(b) will include below Block 11 the identifying DSAA Transmittal
Number used in the Statutory Congressional Notification (e.g., 83-15).

9. The name and telephone number of the MILDEP action officer responsi-
ble for the preparation of the DD Form 1513 should appear at the bottom of all
copies submitted to the DSAA for countersignature, excluding the original.

TABLE /7-11-1, {Continued)
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TABLE 7-11-2
TRANSPORTATION INSTRUCTIONS, DD FORM 1513

A. SALE OF MATERIEL

1. When all items on the Offer and Acceptance document (DD Form 1513)
require a single code in Blocks 19, 20, 33, and 34, the appropriate code as
determined below will be entered in the respective blocks of the DD Form 1513:

a., Block (19) Offer Release Code. Enter one of the following
codes opposite each materiel Tine item, as applicable:

Code Explanation
A Freight and parcel post shipments will be released auto-

matically by the shipping activity without advance notice
(Notice of Availability).

Y Advance notice is required before release of shipment, but
shipment can be released automatically if release instruc-
tions are not received by shipping activity within 15
calendar days. Parcel post shipments will be automatical-
1y released.

JA Advance notice is required, before release of shipment.
Shipping activity will follow-up on the notice of avail-
ability until release instructions are furnished. Parcel
post shipments will be automatically released.

X The U.S. Service and country representative have agreed
that the:

- U.S. Service will sponsor the shipment to a country
address. Under this agreement Block (34) (Freight
Forwarder Code) must contain "X" and a customer-
within-country (CC) Code must be entered in Block
(33) (MARK FOR Code). The Military Assistance Pro-
gram Address Directory (MAPAD) must contain the CC
Code and addresses for each type of address required,
i.e., parcel post, freight, documentation.

- Shipments are to be made to an assembly point or
staging area as indicated by clear test instructions
on exception requisitions. Under this agreement
Block (34) must contain Code "W". A MARK FOR Code
may be entered in Block (33) and the MAPAD must con-
tain the MARK FOR Code if the MARK FOR Address is to
be used on the shipment to the assembly point or
staging area.

TABLE 7-11-2. Transportation Instructions, DD Form 1513.
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b. Block (20) Deliver¥ Term Code (for other than repair and return
groceduresz. nter one o e Tollowing codes opposite each materie ne

em, as applicable:

Code Explanation

2 Delivery to Destination (Inland Origin to Inland Destina-
tion Within CONUS or Within the Same Overseas Geographic
Area). '

3 Delivery Alongside Vessel -at Port of Exit.

4 Collect Commercial Bill of Lading to Commercial Port of
Exit.

5 Delivery to Commercial Port of Exit by GBL.

6 Delivery to Overseas Port of Discharge (Shipment by Capa-

, ‘ bility of DTS).

7 . Delivery to Destination, specified point in recipient
country,

8 Delivery to Vessel (onboard) -- Port of Exit.

9 Delivery to Port of Discharge (Landed).

c. Block (33) MARK FOR Code. Enter the MARK FOR Code from the
Military Assistance Program Address Directory (MAPAD) (DoD 5105.38-D), that
identifies the organization in-country which is to receive the materiel. This
address will be added to the SHIP TO address on all freight containers. The
MARK FOR Code will appear on all materiel forwarded by parcel post/small par-
cel delivery service. As a minimum, it should consist of the port of dis-
charge name and designator (water or air); street, city, and state/province
address of organization; country name; and country service name,

(1) If Delivery Term Codes (DTC) and addresses are not pub-
lished, the U.S. shippers are not authorized to apply these markings. This
causes containers to be received at the freight forwarder or U.S. military
representative in-country unmarked for onward shipment with resultant shipping
delays, misdirected and lost shipments, and unnecessary work at the freight
forwarder port of exit and/or the port of discharge. The U.S. Government will
sponsor shipment of this materiel to FOB U.S. Point of Origin,

B. REPAIR AND RETURN OF FOREIGN COUNTRY OWNED MATERIEL

1. The offer and acceptance document (DD Form 1513) will be annotated
in Blocks 19, 20, 33 and 34, to reflect the appropriate Code as determined
below: ‘ ‘

a. Block (19) Offer Release Code. The appropriate Code from |

paragraph A.,l.a. above should be entered opposite each materiel line item.
This Code provides instructions for the return shipment to the customer.

TABLE 7-11-£, (Continued)
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Block (20) Delivery Term Code (for repair and return proce-

E-“er one of the folliowing Codes opposite each materiel Tine 1tem as

applicable:
Code

Exg1anation

U.S./DoD is responsible for transportation from a desig-
nated overseas port of embarkation (POE) to a CONUS des-
tination, and return to a designated overseas port of
debarkation (POD). Customer country is responsible for
overseas inland transportation of materiel to/from the
overseas POE/POD and overseas port handling.

U.S./DoD is responsible for transportation from a desig-
nated overseas port of embarkation (POE) to a CONUS des-
tination, return to a CONUS port of embarkation and CONUS
port handling. Customer country is responsible for over-
seas inland transportation to the overseas POE, overseas
port loading, and overocean transportation from the CONUS
POE to ultimate destination,

U.S./DoD is responsible for CONUS port unloading of coun-
try arranged carrier, transportation to and from a des-
ignated CONUS destination and CONUS port loading of coun-
try arranged carrier. Customer country is responsible for
movement of materiel to and from the CONUS POE/POD.

U.S./DoD is responsible for CONUS port unloading of coun-
try arranged carrier, transportation to a CONUS destina-
tion and return to an overseas designated POD. Customer
country is responsible for overocean transportation to a
CONUS POD, overseas port unloading and overseas inland
transportation to ultimate destination of returned mate-
riel.

Customer country 1is responsible for all transportation
from overseas point of origin to CONUS activity and return
to an overseas destination.

U.S./DoD is responsible for transportation from an over-
seas inland location to an overseas POE, overseas port
handling, overseas transportation to a CONUS POD, CONUS
port handling, inland transportation to be a designated
CONUS destination, and return to an overseas destination.

U.S./DoD is responsible for overseas port handling through
an overseas POE, overseas transportation to a CONUS POD,
CONUS port handling, inland transportation to a CONUS
destination, and return to an overseas port of debarkation
and overseas port handling. Customer country is responsi-
ble for overseas inland transportation to and from the
overseas port.

TABLE /-11-Z2. (Continued)
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H Customer country 1is responsible for all transportation
from overseas point of origin to CONUS activity. U.S./DoD
is responsible for return transportation from CONUS activ-
ity to CONUS POE. Customer country is responsible for
return CONUS port handling and all transportation to over-
seas destination.

J Customer country 1is responsible for all transportation
from overseas point of origin to CONUS activity. U.S./DoD
is .responsible for all transportation from CONUS activity
to overseas destination,

(1) The LOA will provide a complete CONUS address for each
item identified for repair and return. The customer must assure this complete
address is clearly identified on all containers and documentation when ma-
teriel is returned. .

c. Block (332. Enter the "MARK FOR" Code from MAPAD, that identi-
fies the organization in the customer country which is to receive the materiel
after repair by the U.S. This address will be added by the U.S. instaliation
to the "SHIP TO" address on all freight containers. The "MARK FOR" Code will
appear on all materiel forwarded by parcel/small parcel delivery service. As
a minimum, it should consist of the port of discharge name and designator
(water and air); street, city, and state/province address of organization;
country name; and country service name.

d. Block (34). See Section C, below.

C. The following applies to LOAs for both the sale of materiel and repair
and return of customer owned items: _

1. A1l data necessary to personnel at the port of exit or entry, port
of discharge, in-country or U.S. custom authorities, and overseas or CONUS
inland carriers to route materiel after receipt at port of exit or entry
should be included in this address. It should be brief, to the extent possi-
ble, and still retain clarity to all users. It should be in the language of
the country, when this is possible, using English characters. Addresses
should not be punctuated and should be properly blocked.

2. If the "MARK FOR" addresses are not published in MAPAD, or are
incomplete, submit new or changed addresses with a request for expedited
publication to the Defense Automatic Addressing System Office, ATTN: MAPAD
Custodian, Gentile Air Force Station, Dayton, Ohio 45444, (Furnish a copy to
Commander, U.S. Army International Logistics Command, ATTN: DRSIL-NS/LP, New
Cumberland Army Depot, New Cumberland, PA 17070.)

3. When Code "X" 1is authorized and entered in Blocks 33 and 34, a
customer-within-country (CC) Code must be entered in Block 33. The MAPAD must
contain the CC Code and address for each type address required, i.e., parcel
post, freight, documentation.

- TABLE 7-11-Z2. (Continued)
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4, Block (34). Enter the appropriate freight forwarder code contained
in MAPAD. ~When Code "X" is authorized and entered in Block 19, a Code "X" or
"W" must be entered in Block 34,

5. When the Offer and Acceptance document (DD Form 1513) contain items
which require multiple codes in Blocks 19, 20, 33, and 34 (example: explo-
sives, classified, different priorities, others), the appropriate blocks will
be completed as indicated below:

a. Block 19, If more than one offer/release code is applicable,
Block 19 will contain "See Note " and appropriate explanatory notes will
be included in the DD Form

b. Block 20. If more than one Delivery Term Code is applicable,
Block 20 will contain "See Note " and appropriate explanatory notes will
be included in the DD Form 1513.

c. Block 33. 1If more than one MARK FOR Code is applicable, Block
26 will contain "See Note " and appropriate explanatory notes will be
included in the DD Form 1513.

d. Block 34. If more than one Freight Forwarder Code is appli-
cable, or a Freight Forwarder Code and a Code "X" is applicable, Block 34 will
contain "See Note * and appropriate explanatory notes will be included in
the DD Form 1513,

TABLE /-11-2., (Continued)
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TABLE 7-11-3

ADDITIONAL TERMS AND CONDITIONS
AIRCRAFT

A. The U.S. Government will provide for movement of aircraft to point of
delivery specified on the reverse of the DD Form 1513.

B. In order to carry out the purpose of this agreement, the U.S. Government
will accept title to the aircraft from the contractor, and title to the
aircraft will remain with the U.S. Government until arrival at the point of
delivery, at which time title passes to the purchaser.

C. The aircraft will be marked with appropriate U.S. Government markings.
The purchaser is liable for the cost of placing such markings on the aircraft
and is responsible for removing such markings upon passage of title to the
purchaser.

D. The U.S. Government will not be subject to or held liable for any import
fees, duties, or other charges levied by the purchaser,

E. Date of de11veny to destination will be contingent upon the rece1pt of
necessary overflight and other clearances.

F. The purchaser is liable for all enroute costs including, but not limited
to, any maintenance required to insure that the aircraft are in a safe condi-
tion, in accordance with current U.S. Government regulations, prior to flight.

G. It is agreed that there will normally be no U.S. Government/purchaser
split crews. If split. crews are used, the aircraft commander must be an
officer of the U.S. Government who will have command and control over the
crew, If more than one aircraft is being ferried, the senior U.S. aircraft
commander will have command and control over all aircraft.

TABLE 7-11-3. Additionai Terms and Conditions -- Aircraft,
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TABLE 7-11-4

ADDITIONAL CONDITIONS
AIRCRAFT FERRYING (PURCHASER-OWNED)

A. The U.S. Government will provide for movement of aircraft to point of
delivery specified on the reverse of the DD Form 1513.

B. In order to carry out the purpose of this agreement, the purchaser grants
the U.S. Government possession of the aircraft. The title to the aircraft
will remain with the purchaser,

C. The aircraft will be marked with appropriate U.S. Government markings.
The purchaser is 1iable for the cost of placing such markings on the aircraft
and is responsible for removing such markings.

D. The U.S. Government will not be subject to or held liable for any import
fees, duties, or other charges levied by the purchaser.

E. Date of delivery to destination will be contingent upon the receipt of
necessary overflight and other clearances.

F. The purchaser is liable for all enroute costs, including but not limited
to, any maintenance required to insure that the aircraft are in a safe condi-
tion, in accordance with current U.S. Government regulations, prior to flight.

G. It is agreed that there will normally be no U.S. Government/purchaser
split crews. If split crews are used, the aircraft commander must be an
officer of the U.S. Government who will have command and control over the
crew. If more than one aircraft is being ferried, the senior U.S. aircraft
commander will have command and control over all aircraft.

TABLE /-11-4, Additional Conditions -- Aircratt Ferrying (Purchaser-Owned).
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TABLE 7-11-5

ADDITIONAL TERMS AND CONDITIONS
TRANSPORTATION AND SERVICES

A, U.S. Government agrees to provide transportation services for the items
identified on the case of this Letter of Offer to the Point of Delivery.
Purchasers property will be transported at the Purchaser's risk.

B. Purchaser will accept U.S. Government delivery listings as the basis for
billing and proof of shipment.

C. Purchaser will accept responsibility for clearance of materiel through
its customs at the point of debarkation, and for movement of the materiel from
its port of debarkation to the ultimate in-country destination.

D. Purchaser will appoint a duly authorized official to accept and sign for
materiel at the port of debarkation, and submit outturn message and report.

E. Purchaser will absorb losses of materiel the U.S. Government does not in
fact recover from an independent carrier or handler, including where the U.S.
Government is self-insured.

F. Purchaser will sé]f—insure such shipments, or obtain commercial insurance
without any right of subrogation of any claim against the United States.

G. The U.S. Government will assist the purchaser in processing any claims
that may arise for lost or damaged shipments, in the same manner it processes
claims for U.S. Government-owned materiel. Collection of revenue, if any,
resulting from approved claims will be credited to the purchaser's account.

TABLE /-11-5. Additional Terms and Conditions -- ‘Transportaﬁon and dervices. ‘
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TABLE 7-11-6

ADDITIONAL TERMS AND CONDITIONS
SAFEGUARDS FOR CONTRACTOR PERSONNEL

A.  PASSPORTS, VISAS, LICENSES, AND PERMITS

1. The Contractor shall be responsible for timely and complete submit-
tal of the necessary information and forms directly to the appropriate govern-
ment agency for the required passports, visas, licenses, or permits.

2. To ensure the effective and timely performance of this contract, the
Government of  (country ) (GO ) 1/, will, within the framework of the
laws of GO , ensure the timely issuance of work visas, multiple entry
visas, exit visas, work permits, vehicle operator permits, residence permits,
in-country travel permits, and any other appropriate licenses or permits as
may be required of the Contractor, and its subcontractors, or their personnel
and dependents., The Contractor and his subcontractors shall be responsible
for the sponsorship of their employees and their dependents and shall process
said permits directly with the appropriate GO agency.

3. The GO will receive, without regard to race, religion, sex, or
ethnic or national origin, persons of other than (country) nationality
imported into  (country) , under proper authority, to work exclusively on
efforts covered by the provisions of this contract, who have U.S. Government
issued passports, provided they are technically qualified for the work and
meet the security requirements of the GO , and will impose on such person
no fee or charges for entry, exit, quarantine, nor will they require work or
residence permits for personnel working under this contract.

4. If, notwithstanding the above agreements, (company) incurs costs
arising out of any of the conditions described above, the price of the con-
tract implementing this LOA shall be increased accordingly and the costs
reimbursed to the Contractor out of funds which will be provided by the GO
under this LOA, and the contract delivery schedule shall be appropriately
adjusted. Reimbursement shall be limited to those costs incurred, including
applicable overhead and General and Administrative (G&A) costs but excluding
profit.

B.  ACCESS

1. Contractor and subcontractor personnel in (country) in connec-
tion with this Program shall be authorized reasonable access to all infor-
mation (data, plans, and reports) and all existing and proposed offices,
sites, and areas within (country) as required to accomplish this effort.
The GO shall provide permits, licenses, visas, rights of entry, and any
necessary arrangements to insure prompt access by Contractor and subcontractor
personnel,

17 e.q., Government of Turkey (GOT)

TABLE /-11-6. Additional Terms and Conditions -- Safeguards for
Contractor Personnel.
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C.  EXPORT OF DATA

1. The Contractor or subcontractor shall not be required to deliver to
the Government of (country) nor to any person or entity not a citizen of
the United States of America, any technical data produced or utilized under
this Program until the Country has been furnished with evidence acceptable to
it that such delivery of the data is (1) approved by the Office of Munitions
Control of the U.S. State Department pursuant to the International Traffic in
Arms Regulations of that Agency, or (2) approval is not required.

D.  CURRENCY REVALUATION

1. The financial procedures in this Program are based on the principle
that neither the United States nor any U.S. or foreign subcontractors shall
realize financial benefit nor incur financial loss by reason of fluctuation in
the official rate of currency exchange or currency revaluation. For the
purpose of this Program, a currency revaluation is defined as a change in the
official rate of exchange between the U.S. dollar and the (country currency)

which occurs as a direct result of sovereign decree.

2. If a currency revaluation, or a fluctuation in the exchange rate
results in a financial gain or loss to the Contractors, the price of the
contract(s) shall be adjusted upward or downward. Such adjustment in contract
price shall be negotiated based upon a proposal submitted by the Contractor.

3. (country) currency required by the Contractor for non-United
States expenditures in the performance of this Program will be purchased by
the Contractor from the GO .

E. TAXES, DUTIES AND CHARGES FOR DOING BUSINESS

1. It is agreed that the contract implementing this LOA will include
the clause entitled "Taxes, Duties, and Charges for Doing Business (1977 JAN)"
set forth in DAR Section 7-103,10(d).

2. The GO further agrees with respect to the (company) (herein-
after referred to as "the Contractor):

a. All property, materiel, equipment, household furniture, appli-
ances and supplies imported into (country) by the Contractor or its
subcontractors exclusively for use 1in support of the Contractor and its
personnel and consigned and marked, as required or approved by the U.S.
Government shall be exempt from import and export duties, taxes, licenses,
excises, imposts, and any other identifiable charges. Duty-free import of
major appliances for personnel support shall be limited to one (1) each:
stove, refrigerator, freezer, washing machine, clothes dryer, and two (2) each
televisions per family, plus a reasonable number of spare and replacement
major appliances for use as maintenance requirements dictate. Any of the
foregoing which does not become a part of the completed work or otherwise
consumed, may at the Contractor's discretion, be removed from (country) or
disposed of in  (country) free of any restrictions or claims which may

TABLE 7-11-6. (Continued)
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arise by reasons of such removal or disposal, except that any applicable
custom duty, tax or charges will be paid in the event of sale or disposal in
Scountrﬁ) to a purchaser other than an agency of the GO or other person
entitled to duty-free importation. The Contractor shall maintain any inven-
tory control and accounting system adequate to reflect the usage and disposi-
tion of all Contractor-owned property which has entered (country) duty-
free under this contract.

b. The GO , its agencies, and political subdivisions shall levy
no taxes or fees (including taxes on individual or corporate income or pro-
perty, customs or import duties and other taxes on employee personal household
goods, supplies and personal effects imported into (country) for personal
use) on the Contractor, its subcontractors, the emplToyees of either and the
dependents of such employees. Duty-free entry of employee/dependent personal
household goods, supplies or personal effects shall be limited to (1) the
shipment of personal household goods, supplies and personal effects identified
by (company) as the employees' initial shipment; (2) the personal house-
hold goods, supplies and personal effects shipped or carried by an employee or
his dependents when returning from leave or duty outside (country) to the
extent such items are allowed duty-free entry under the GO customs laws in
effect on 1 June 1977; and (3) the shipment of an additional 100 pounds per
family member of personal household goods, supplies and personal effects
identified by (company) as the emptoyees' employment extension shipment.
Duty-free import of major appliances for personnel support is limited to those
items described above and imported in the name of the Contractor. In their
individual capacity, contractor employees are not authorized duty-free import
of major appliances or automobiles. Furthermore, this tax exclusion does not
apply to the GO taxes levied on the purchase of personal household goods,
supplies or personal effects or automobiles in the country of (country? by
the employees of the Contractor or employees of its subcontractors. This
paragraph does not apply to  (country) employees of the Contractor or

(country) subcontractors or their employees.

3. If, notwithstanding the above agreements, taxes, duties, or similar
charges are imposed by the GO under the excepted circumstances described
above, costs thereby incurred by the Contractor shall serve to increase the
contract price and will be reimbursed to the Contractor at cost, including
applicable overhead and G&A, but excluding profit,.out of funds which will
be provided the GO under this LOA.

4, The GO agrees that the appropriate agency of the GO will
implement any policy guidance necessitated by this provision.

F. LIMITATION OF CONTRACTOR LIABILITY

1. The GO agrees, with respect to the Contractor:

a. To waive any or all claims which it has or may have against the
Contractor, its agents, officers, and employees, for damage, loss or destruc-
tion of property, or for injury to or death of persons, arising out of the
Contractor's participation in this Program in the absence of gross negligence
or willful misconduct on the part of the Contractor, its agents or employees.

TABLE /-1II-b. (Continued)
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b. To indemnify and hold harmless the Contractor, its agents, and
employees against all claims arising directly or indirectly by reason of
injury to or death of persons or loss or damage to property, out of the
Contractor's participation in this Program, in the absence of gross negligence
or willful misconduct on the part of the Contractor, its agents or employees.

c. In the event any other Contractor or party asserts any claim or
commences any action in the (country) courts or elsewhere against the
Contractor because of program efforts, the GO agrees to cooperate fully in
the defense of such claim or action including the furnishing of witnesses and
evidence at the GO expense., Except for claims or losses arising out of
any breach of this contract or subcontractors thereunder or violations of any
statute of the United States by the Contractor, the GO agrees to indemnify
the Contractor against any judgments or losses which may result from claims or
litigation and to reimburse the Contractor for the expense resulting from any
such action.

d. To accept full responsibility for the security and safekeeping
of GO real and personal property located on its military bases or instal-
lations. The Contractor, its agents, officers, or employees shall not be
liable for any damage arising directly out of a breach or failure of the
GO security procedures, however caused.

e. The GO shall provide adequate security to protect the
personnel and property of the U.S. Government, and its Contractors or subcon-
tractors located on GO military bases or installations.

f. The term "agents" as used in this paragraph includes sub-
contractors.

2. If, notwithstanding the above agreements, (company) incurs costs
arising out of any of the conditions described above, the price of the con-
tract implementing this LOA shall be increased accordingly and the costs
reimbursed to the Contractor out of funds which will be provided by the GO
under this LOA, Reimbursement shall be limited to those costs incurred,
including applicable overhead and G&A, but excluding profit.

G. SPECIAL CONTINGENCIES PROVISION

1. It is understood that no contingency pricing has been included in
this LOA for items a. through d. set forth in paragraph 2, below.

2. The GO agrees, with respect to the Contractor, that in the event
of the following situation(s) occurring as a result of effort performed in
support of this LOA in (country) , an adjustment to the resulting con-
tract(s) will be made for:

a. Costs incurred due to actions brought against the Contractor or
subcontractors under (country) Labor or Social Insurance Laws, provided
such actions were not caused by conduct prescribed by other laws or willful
contravention of (country) Labor or Social Laws.

TABLE /-11-6. (Continued)
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b. Additional costs incurred resulting from GO prevention of
shipment of Contractor or employee belongings in or out of (country)
within 120 days of the date such property is made available for shipment where
transportation is otherwise reasonably available.

c. An increase or decrease in costs incurred by the Contractor
resulting from war, armed conflict, insurrection, nationalization, civil or
military strife, or similar conditions, or acts of God where the safety of the
Centractor and subcontractor personnel is threatened, and where retention or
replacement of such personnel is required; and damage or loss as a result of
conditions listed above to property owned by the Contractor, subcontractor, or
employees. Whether to retain or replace such personnel shall be within the
sole discretion of the U.S. Government.

d. An increase or decrease in costs incurred by the Contractor or
its subcontractors resulting from the GO changing any laws, regulations,
or policy in effect on the acceptance date of this LOA.

3. It is understood that no adjustment shall be made due to the above
situations:

a. to the extent that performance would have been delayed or
interrupted or that costs would have been incurred due to any circumstances
not set forth in 2, above.

b. to the extent that performance would have been delayed or
interrupted or that costs would have been incurred due to the fault or negli-
gence of the Contractor; or

c. for which any adjustment 1is otherwise provided or excluded
under any other provision of the resulting contract, such other provision
shall be enforced in accordance with its terms.

4, The adjustments provided for in this provision may be made in the
delivery or performance dates and any other provision of the contract imple-
menting this LOA, affected by the above conditions. Upward or downward
adjustments may also be made in the contract price, but shall be limited to
actual costs, including overhead and G&A, but excluding profit. DAR, Section
XV, Cost Principles, shall be used in determining the amount of any price
adjustment, and is not superseded by any provision herein., Costs reimbursed
to the Contractor under this provision shall be paid out of funds which will
be provided by the GO under this LOA.
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SECTION III - FINANCIAL PRINCIPLES AND PROCEDURES

A. PURPOSE, This section provides a general description of the financial
principles and procedures which apply to FMS transactions. It is designed to
provide an overview of FMS financing and the responsibilities of DoD compo-
nents. Detailed guidance on the financial functions of pricing, preparation
of billings, and accounting is included in DoD 7290,.3-M, Foreign Military
Sales Financial Management Manual.

B. RESPONSIBILITIES AND REQUIREMENTS,

1. The Assistant Secretary of Defense (Comptroller) lASDﬁC![. The
ASD(C) estabTishes inancial policies. e Comptroller, » directs and
supervises the financial implementation of the FMS program. Defense agencies
carry out the policies established by the ASD(C) and implement procedures

promulgated by DSAA. Specific division of responsibilities/authorities are
set forth in the following instructions:

a. Responsibilities.

(1) DoDD 5105,38, Defense Security Assistance Agency (DSAA).

(2) DoDD 5132.3, DoD Policy and Responsibilities Relating to
Security Assistance.

(3) ?oDD ?132.11, Security Assistance Accounting Center
SAAC).

b. Program Execution.

(1) DoD 7290.3-M, FMS Financial Management Manual.

(2) DoDD 2140,2, Recoupment of Nonrecurring Costs on Sales of
USG Products and Technology.

(3) DoDI 2140.4, Collecting and Reporting of Foreign
Indebtedness within the Department of Defense.

2. Executive Agent for SAAC. The U.S. Afir Force, as Executive Agent,
is responsible for operating the Security Assistance Accounting Center,
Denver, Colorado, 80279, which centrally performs FMS billing, cash collec-
tion, Trust Fund management, and administrative fee accounting for all DoD
components.

3. Full Recovery of Costs. The Department of Defense performs three
principal actions during the Tife cycle of a sale. First, DoD provides FMS
purchasers with price and availability estimates and concludes sales agree-
ments. Second, DoD renders financial billings for costs incurred and accounts
for collections. Finally, DoD delivers the materiel or services. As ex-
plained earlier, the Arms Export Control Act (AECA) and predecessor legisla-
tion generally requires that DoD manage the FMS Program at no cost to the U.S.
Government. Therefore, DoD financial policies and procedures for pricing
defense materiel and services, administering FMS cases, reporting deliveries
of materiel or services, and rendering FMS billings are designed to fulfill
this legal requirement. While the DD Form 1513 makes it mandatory for the
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purchaser to pay for the full value of FMS transactions regardless of terms of
sale specified for individual cases, it is DoD policy to promptly advise
purchasers of the need for substantive changes to agreement terms or estimates
via either case amendment or modification, as applicable (see Chapter 8, this
Manual). Misunderstanding by the purchaser of his financial commitment or of
changes to that commitment inevitably results in criticism.

C. BASIC PRINCIPLES,

1. Recovery of Costs.

a. Payment to Cover A1l Costs. The DoD will conduct financial
management of the FMS program at no cost to the U.S. Government, as required
by the AECA, and insure prompt and complete accounting to the FMS purchaser,
Achievement of this end requires a thorough understanding of the policy and
procedures for pricing items or services furnished, preparation of FMS docu-
ments, reporting of delivery, performance or progress payments, and adminis-
tering and closing FMS cases by all elements administering the program.

b. Payment in U.S. Dollars. In compliance with the AECA, Annex A
of the DD Form 1513, contains provisions which make it mandatory for the FMS
purchaser to pay in U.S. dollars for the full value of the transaction,
regardless of the estimated costs, payment schedule, or terms of sale spec-
ified on the LOA.

2. Financial Administration of.the FMS Program.

a. Trust Funds. A separate trust fund has been established to
account for payments received from customers and disbursements against imple-
mented FMS cases. This fund can be either cited directly on contracts for the
procurement of defense articles/services for that customer, or can be used to
reimburse MILDEP appropriations for deliveries from DoD stocks, or procure-
ment. DoD policy for use of direct cite or reimbursable method of funding is
set forth in DoD 7290.3-M.

b. The SAAC Responsibility. The SAAC has been established as the
central DoD office for dispatching billings to, and receiving payments from
FMS customers. This central office provides the customer with a single source
to which payments can be made, and to which queries concerning these payments
or other financial matters can be addressed.

c. Payments to Trust Funds. Cash payments deposited to the
customer trust fund other than for initial deposits are based on requests for
funds (FMS Billing Statement, DD Form 645) submitted by the SAAC, FMS custom-
ers are provided detailed information in support of billings for defense
articles, defense services, design and construction, and related surcharges.
SAAC is responsible for assurance that sufficient cash is available from the
foreign government to cover costs already incurred (i.e., accrued expendi-
tures? or to be incurred during the remainder of the current quarter, and to
meet all potential charges to be incurred during the forthcoming 90 day
period; e.g., contractor progress payments, contractor holdbacks, potential
termination charges, deliveries from DoD inventories, etc. Therefore, bill-
ings will be the amount shown on the payment schedule (financial annex)
attached to the DD Form 1513, or the quarterly forecast of the financial
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requirements associated with the case, whichever is greater, The quarterly
forecast will include accrued expenditures through the billing cutoff plus
estimates of the costs to be incurred on behalf of the FMS customer through
the calendar quarter following the quarter in which the bill will be mailed;
i.e., a statement prepared in January (December cutoff with payment due March
15) will project financial requirements through June (see Figure 7-111-1).
Accumulation of large unexpended balances in customer trust accounts for
substantial periods must be avoided, except where related to contract hold-
backs and other accrued or potential liabilities.

d. Excess Payments., Cash payments received for an individual FMS
case may be in excess of the final charges. With customer approval, these
funds can be retained in the customer's account and applied against other FMS
cases., Upon customer demand, however, these overpayments will be refunded at
the time the FMS case is closed provided there are no collection delinquencies
for other FMS cases for that customer.

D. PRICING OF FMS TRANSACTIONS.

1. General. Defense policy outlined in DoD 7290.3-M, June 1981,
establishes the pricing criteria for FMS of defense articles and defense
services furnished to eligible foreign countries and international organiza-
tions. In compliance with the AECA, DoD pricing and financial procedures will
provide for the charging of all DoD direct and indirect costs, including
applicable surcharges. The P&R, P&A, or LOA will provide estimated price and
availability data, and/or firm data, as indicated below.

2. Articles from Defense Stocks.

a. Authority. Section 21 of the AECA authorizes the sale of
defense articles from stock to eligible foreign countries or international
organizations. Pricing of defense articles from DoD stocks will be handled
according to DoD 7290,3-M, Section 702.

b. Pricing Principles. Standard prices will be used when nonex-
cess materiel 1s to be sold, and no inventory replacement is required. For
the sale of principal or major items a test is required to determine if a
requirement for inventory replacement is created as a result of the sale.
When an article is supplied from inventory with replacement required, the FMS
selling price will be the best estimate available at the time of drop from
inventory. When no replacement is required, the price will be based on the
most recent actual procurement cost of the "series" and "model" being sold,
and will consider any modifications or improvements, as well as desirability
or utility due to age or condition,

c. Quotation of Firm Prices. DoD components will quote firm
prices when offering principal or major items from DoD stocks as provided in
DoD 7290.3-M, Section 702. All LOAs offering principal or major items from
DoD stocks will be coordinated with the DSAA Operations Directorate. In the
exceptional dinstances where a MILDEP recommends that firm prices not be
quoted, the rationale will be identified during the.coordination process.
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3. Articles from Procurement.

a. Authority. Section 22 of the AECA authorizes the sale of
defense articles from procurement to eligible foreign governments and interna-
tional organizations. Pricing of defense articles from procurement will be in
accordance with DoD 7290,3-M, Section 703 and will include full DoD contract
costs and authorized surcharges.

b. Purchaser Obligations and Contracting Principles. The purchas-
er is obligated to pay all costs incurred by the U.S. Government as well as
any damages or costs that may accrue from the purchaser's cancellation of the
contract. In general, defense articles shall be priced on the same basis as
the cost principles used in pr1c1ng defense contracts for items for DoD use.
However, recognition shall be given to reasonable and allocable contractor
costs wh1ch are justified in connection with a particular sale (see Defense
Acquisition Regulation, 6-1304,3).

c. Use of Estimated Prices. To assure that all costs are covered
in the DoD pricing, quotations on defense articles and defense services will
be cited as estimated prices, with final adjustments to be established after
delivery of items from production or the rendering of services. The DD Form
1513 will indicate that prices for articles and services from procurement are
estimated prices.

4, Authorized Surcharges. Prices of defense articles and services sold
to eligible foreign countries and international organ1zat1ons will include the
following surcharges when applicable:

a. Accessorial Charges. These charges represent certain expenses
incident to issues, sales, and transfers of materiel which are not included in
the standard price or contract cost of materiel, such as:

(1) Packing, Crating and Handling. Packing, crating, and
handling (PC&H) costs are costs incurred for labor, materiel, or services in
preparing the materiel for shipment from the storage or distribution point,

(2) Transportation. Transportation charges include inland
(second destination) and ocean transportation costs representing shipments by
land, sea, air, inland and coastal waterways, vessel or air, and including
parcel post via surface or air. (NOTE: There are exceptions to charging
second destination transportation costs, i.e., CLSSA.)

(3) Port Loading and Unloading. These are costs for labor,
materiel or services at ports of embarkation or debarkation.

(4) Prepositioning. Supply distribution costs incurred by
locations outside the United States in anticipation of support to other
authorized customers. These costs are applicable when shipments are made from

overseas storage and distribution points, except that no positioning costs
shall be assessed on "long supply" stocks.

(5) Stagin These costs are for aggregatibn or preposition-
ing of materiel in U. ac111t1es within the CONUS.
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b. Administrative Charges.

(1) Scope. An administrative charge shall be added to all FMS
cases to recover Dol expenses related to the administration of the FMS trans-
actions in accordance with Section 21(e)(1)(A) of the AECA. (Normally, the
charge will be three percent, however, in certain instances a five percent
charge will apply.) See DoD 7290,.3-M, Section 705, for the appropriate
administrative charges which must be included in FMS cases. If the LOA
contains both standard and non-standard items, they must be cited as separate
line items on the LOA.

(2) Cancellations. In the event that the FMS purchaser
cancels an entire FMS case {LOA or Amendment) at any time prior to the deliv-
ery of all articles and services involved, the following guidance applies:

(a) Guidance Regarding Cancellation of FMS LOAs.

- Standard Defined Order Cases. On standard defined
order FMS cases the administrative charge will be three percent of the actual
value at case closure or one percent of the implemented program value, which-
ever is greater.

- Non-Standard Defined Order Cases. On FMS cases
which provide for non-standard procurement, the administrative charge will be
five percent of the actual value at closure or one percent of the implemented
program value, whichever is greater.

- Blanket Order and CLSSAs. On Blanket Order FMS
cases or FMSO II cases, the administrative charge will be three percent of the
delivered value at case closure. For FMSO I transactions the applicable
charge is five percent,

(b) LOA Notes Regarding Cancellation Charges. A note
should be placed on LOAs and amendments which indicates to the FMS purchaser
the appropriate administrative charge which would be assessed should the
entire LOA or amendment be cancelled.

(c) Approval to Assess a Cancellation Charge. The DSAA
Comptroller and Operations must approve the assessment of the one percent
cancellation charge on applicable FMS cases. DSAA countersignature of a DD
Form 1513-2 decreasing the dollar value of a cancelled FMS case does not
constitute this approval , When case closure certificates are submitted to
the DSAA for review, the following information is required:

- A copy of the FMS case, including all amendments
or modifications.

- Either a copy of correspondence pertaining to the
cancellation or a written explanation as to the reason why the case was
cancelled. The explanation should identify whether the items on the LOA were
placed on contract by the MILDEP and whether the DoD incurred any “out-of-
pocket" costs in implementing or cancelling the LOA.

Note: Administrative cancellation charge does not apply to cases closed with
zero deliveries/expenditures. SAAC is authorized to automatically close these
cases without applying an administrative fee.
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- The name and telephone number contact of an
individual cognizant of the case to whom inquiries could be directed.

(3) Annual Administrative Budgets. DoD components incurring
costs in support of FMS programs will prepare annual budgets for related
administrative expenses in accordance with Chapter 13, Section I, this Manual.

¢. Review of Accessorial and Administrative Rates. Rates for
accessorial and administrative costs are subject to review at least every two
years. Requests for exceptions to the pricing policies prescribed herein, in
the case of unresolved disputes, or deviations from any price or service
charge when it can be shown that such deviation is in the best interests of
the U.S. Government shall be submitted through the Director, DSAA, to the
Assistant Secretary of Defense (Comptroller) for resolution or approval. Such
requests will contain the basis or justification and supporting data for the
exceptions. See additional guidance in DoD 7290.3-M, paragraph 71801,

d. Nonrecurring Cost (NRC) Recoupment Charges.

(1) Background. Section 21 of the AECA requires that, in
selling defense articles to foreign governments and international organiza-
tions, an appropriate charge be made for a proportionate amount of any nonre-
curring cost of research, development, test and evaluation (RDT&E), and
production of major defense equipment (MDE).

(2) DoD Component Responsibility. As a matter of DoD policy
the military components are responsible for determining recoupment charges for
all items of defense equipment having a total nonrecurring development and
production cost of $5 million or more. DoD components must use actual, not
program, cost data and may use estimates where the development of more precise
data is not possible; however, in the latter case, it must be demonstrated
that a reasonable approach was used and prior approval of alternative costing
methods must be obtained from the 0SD Comptroller (Accounting Policy), with
DSAA concurrence. The costs to be applied against the foregoing threshold
levels shall normally be determined based upon the system roll-away, sail-away
or fly-away cost of the end item, and assessments for product sales shall be
made on the basis of end item sales. In the event an end-item contains one or
more components which individually meet these thresholds, recoupment will be
made on both end item and component sales. Nonrecurring RDT&E costs are those
costs funded by an RDT&E appropriation to develop or improve the product or
technology. This includes costs of any engineering change proposal (ECP)
initiated prior to the date of the contract with the customer, as well as
projections of such costs, to the extent additional effort applicable to the
sale model or technology is necessary or planned. It does not include costs
funded by either procurement or operations and maintenance appropriations to
improve the product or for costs of publications., The costs of such improve-
ments are recurring costs and will be recovered in accordance with DoD 7290, 3-
M. Nonrecurring production costs are those one-time costs incurred in support
of previous production of the model specified and those costs specifically
incurred in support of the total projected production run from which delivery
is to be made which would normally be expenses against a production run.
These nonrecurring costs include such costs as preproduction, special tooling,
special test equipment, production engineering, product improvement, destruc-
tive testing, and pilot model production, testing, and evaluation. They do
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not include costs of government property or facilities for which rental or
asset use charges will be assessed, *“Special" nonrecurring ROT&E production
costs are those incurred at the request of, or for the benefit of, the custom-
er in developing a special feature or unique requirement. These "special"
costs must be paid by the customer as incurred. The objective of applying
these recoupment charges is to ensure that a purchasing customer pays a fair
price for the value of DoD "sunk" investment costs. The pro rata recoupment
charge is to be included in the FMS or direct commercial sales price of the
product or technology unless reduced or waived as outlined in paragraph (8)
below. ’

(3) DSAA Approval. Prior to applying pro rata nonrecurring
cost recoupment charges to sales of items on the MDEL, components will insure
that the proposed pro rata charge has been approved by the Director, DSAA.
Approval will be requested only for MDE items, and for which there has not
be§9 an approved nonrecurring cost pro rata charge established since 5 January
1977,

(4) Format. Requests for approval of pro rata charges for
each MDE item will be submitted on the format shown in Chapter 7, Section I,
Figure 7-1-1. U.S. Government nonrecurring RDT&E and U.S. Government nonre-
curring production costs will be shown separately. The total of these two
entries, i.e., the total U.S. Government nonrecurring investment in the item,
will be prorated against past and projected production quantities for U.S.
Government, FMS, MAP, and direct commercial sales. Actual past and projected
production quantities will be depicted and a country breakout for FMS/MAP and
direct commercial sales projections will be shown. Five Year Defense Program
(FYDP) forecasts will normally be used to indicate the U.S. military service
production quantities; however, for those items for which Selected Acquisition
Reports (SARs) are required, the latest SAR data will be cited, as applicable.

(5) Pro Rata Charges Determined Before 5 Jan 1977. If the pro
rata charge was determined prior to 5 January 197/, 1t will be reviewed to
identify any significant changes. Changes requiring approval by the DSAA will
be submitted to Director, DSAA, in the format of paragraph (4), above.

(6) Direct Commercial Sales. As a matter of policy, the DoD
requires that, in the case of direct commercial sales of defense items to
foreign countries and international organizations, the U.S. contractor must
collect and pay to the cognizant MILDEP the appropriate nonrecurring cost
recoupment charge for the items being sold. MILDEPs will insure that they
have in place an operative system for assessment, monitoring, collection, and
reporting of these recoupments in order to insure that all appropriate pay-
ments are in fact made to the DoD. This system will provide for the following
actions to be taken:

(a) Applicable Items. The development of complete lists
of non-MDE and MDE qitems under the cognizance of the MILDEP which require
assessment of a nonrecurring cost recoupment charge in accordance with DoDD
2140.2 and a reference to the contracts in which the recoupment clause appli-
cable to the items is or was contained.

(b) Cross-Reference of Export License Requests. The
cross-referencing of all export Ticense requests processed by the MILDEP
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against these 1ists to determine whether the commercial sale is required to
have a nonrecurring cost recoupment charge assessment,

(c) Editing Munitions Control Export Licenses. The Muni-
tions Control Export Licenses will be annotated to indicate the amount of
nonrecurring cost recoupment charge which the contractor 1is required to
reimburse to the U.S. Government, and indicate the office in the MILDEP to
which the payment is to be made. It is emphasized that this process should in
no way delay the expeditious handling of Munitions Control Export Licenses.
In the event that appropriate nonrecurring cost recoupment charges have not
been determined for a particular item, the munitions control license should be
annotated only to show that a charge may be required, and that the contractor
is directed to contact the designated MILDEP administrative or procurement
contracting officer to ascertain the specific recoupment charge. Recommenda-
tions for approval of an export license request may not be conditioned upon an
agreement by the license applicant to pay such a charge to the United States
Government in a case in which the MILDEP knows that the applicant does not
have a current contractual obligation with the United States Government to
make such payments.

(7) Reporting. Collections received both from FMS and commer-
cial sales transactions will be reported in the DSAA(Q)1112 report required by
DoDD 2140.2. This report will be submitted quarterly by each DoD component,
to DSAA Operations Management, within 45 days of the end of each quarter.

(8) Reductions and Waivers,

(a) The pro rata recoupment charges may be reduced or
waived for particular sales that would, if made, significantly advance U.S.
interests in standardization with NATO, NATO member countries, Australia,
Japan, or New Zealand. As used hereafter, the word "waiver" includes reduc-
tions. Waivers will be considered only where it is demonstrated clearly that
a particular sale will significantly advance U.S. interests in standardiza-
tion. The burden of such demonstration rests with the purchasing foreign
government or international organization. Waivers will be considered only on
a case-by-case basis taking into account the unique circumstances of the
particular transaction, Waivers must be specific by law, and blanket waivers
are not provided by either the broad "Defense Cooperation Agreements" or other
general memoranda of understanding. Full waivers solely on the basis of
standardization may be granted to eligible countries for which materiel Grant
Aid, credit at concessional rates of interest, or credit with repayment
forgiven has been approved for the current fiscal year.

(b) For all countries and organizations other than those
specified in the preceding paragraph, there will be a presumption against
granting a waiver unless additional or unusual benefits can be demonstrated.
Such benefits must be clearly identifiable and generally attributable to a
unique military, foreign policy, or economic advantage of the sale. A de-
scription of such benefits will be included in documentation relating to the
case. Seldom, if ever, will nonrecurring cost charges be waived for programs
involving offshore production of major components, unless such programs are
subject to the AECA, Section 27,

7-79



DoD 5105,38-M

(c) Authority to approve waivers is vested in the Secre-
tary of Defense and delegated to the Director, DSAA, A waiver request will be
considered by DoD only if it is initiated by the country or international
organization involved, and forwarded to the Director, DSAA, The Director,
DSAA is responsible for obtaining coordination of DoD activities concerned,
and for submitting cases involving opposing views to the Secretary of Defense
for decision.

(d) This policy applies to all sales, direct commercial
as well as government-to-government (FMS), and regardless of whether the items
involved are classified as "major defense equipment" or "non-MDE." It will
not be construed, however, as nullifying or modifying in any way specific
government-to-government agreements or specific memoranda of understanding for
waiver of nonrecurring costs or asset use charges that were executed in
writing and signed by all concerned prior to 1 January 1982,

e. Charges for Use of U.S. Government-owned Facilities, Plant and
Production Equipment. Sale of defense articles to any foreign country or
international organization shall include appropriate charges for any use of
U.S. Government-owned facilities, plant and production equipment in connection
with the production of the defense articles. Charges for use of U.S. Govern-
ment-owned facilities, production and research property shall be assessed
whether on an FMS or a direct commercial sale, where such U.S. Government
owned property is being used in performance of services or manufacture of
articles for foreign countries or international organizations.

(1) Asset Use Charges. Sales of defense articles which were
"~ produced in government-owned facilities or with government-owned plant and
production equipment shall be priced to include an asset use charge, except
where the production of the defense articles was subject to rental charges for
use of DoD facilities, plant and production equipment. Asset use charges will
be calculated in accordance with the provisions of DoD 7290.3M, Section 706.

(2) Rental Charges for Use of DoD Assets. Sales of defense
articles which were produced 1in government-owned facilities or with
government-owned industrial plant and production equipment, for which a rental
is assessed in accordance with the provisions of DAR 13-406 and 7-702.12, will
be priced to include the appropriate rental charge. When there is a provision
for rental charges for use of U.S. facilities, plant, production or research
property, in the DoD facilities contract, the rental charge will be assessed.
The asset use charge applies only to FMS when there is no provision for rental
charges. At no time will both a rental charge and an asset use charge be
applied to the same defense articles on an FMS transaction.

(3) Use of U.S. Industrial Plant Equipment (IPE) for Work for
Foreign Governments or International Organizations. Non-government use of
U.S5. Government-owned 1ndustrial plant equipment requires prior written
approval of the contracting officer or Departmental level approval depending
upon the percentage of usage, in accordance with the provisions of DAR 13-405.

(4) Use of U.S. Production and Research Property for Work for
Foreign Countries or International Organizations. Non-government use of U.S.
production and research property for foreign procurement requires the prior
written approval of the MILDEP having cognizance of the property. Such
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approval may be granted only if use will not interfere with U.S. requirements,
and the work is in support of FMS or a direct commercial sale approved under
the terms of the AECA. Either the asset use or applicable rental charges will
be assessed.

(5) Waiver or Reduction of Asset Use/Rental Charges for Use of
DoD Assets. Requests for waiver or reduction of asset use/rental charges will
be considered for particular sales which would, if made, significantly advance
U.S. Government interests in standardization with NATO, NATO member countries,
Australia, New Zealand, or Japan. Waivers will be considered only where it is
demonstrated clearly that a particular sale will significantly advance U.S.
interests in standardization. The burden of such demonstration rests with the
purchasing foreign country or international organization. Requests from
foreign countries can be submitted directly to the Director, DSAA, In the
event the request is provided by the country to the contractor, it should be
submitted to the contracting officer who shall refer it through procurement
channels to the Director, DSAA, ATTN: Operations Management Division, for
consideration and decision. Contracting officers should consider and indicate
any potential interference with U.S. requirements prior to forwarding a waiver
request for the DSAA, and assure that the request identifies the total amount
of charges involved.

f. Quality Assurance, Inspection, and Contract Audit Services.

(1) Refer to DoD 7290.3-M, paragraph 70305 for detailed
guidance on recovering these charges.

(2) Quality assurance and inspection and contract audit
defense services in connection with the placement or administration of any
contract or subcontract for defense articles or defense services entered into
after October 29, 1979, either directly or indirectly by a foreign country
which is a member of NATO, or pursuant to an FMS case with such NATO country,
may be provided without charge if such government provides such services in
accordance with an agreement on a reciprocal basis, without charge, to the
U.S. Government,

(3) These services may also be provided without charge in
connection with the placement or administration of any contract or subcontract
for defense articles or defense services pursuant to the NATO Infrastructure
Program in accordance with an agreement under which the foreign governments
participating in such programs provide such services, without charge, in
connection with the similar contracts or subcontracts.

(4) Agreements for the provision of such services without
charge will be implemented by the Director, DSAA under authority of AECA,
Section 21(h) and Public Law 96-29 (NATO E3A).

(5) A listing of approval agreements is provided at Figure
7-111-2.

g. Termination Liability Reserve.

(1) MILDEPs implementing foreign military sales agreements are
responsible for the determination of costs of potential contract termination
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and for ensuring that this amount is collected in advance and held in reserve,
These costs are the best estimate of the 1jability that would accrue to the
U.S. Government should a particular sales case or agreement be terminated
prior to its normal anticipated completion date. For many agreements, poten-
tial contract termination costs will change regularly as contracts are award-
ed, work progresses, purchaser payments are received, and deliveries are made;
therefore, reserves will be adjusted accordingly.

(2) The Director, DSAA will be informed of actions taken to
determine and collect termination reserves by the submission of Termination
Liability Worksheets. These worksheets are required as part of the financial
analysis forecasts for LOAs with a total value of seven million dollars or
more and will be provided to the DSAA when LOAs are forwarded for countersig-
nature. Further guidance on this requirement and a worksheet format can be
found in Section II.

E. DIRECT CHARGES TO FMS CASES. Program management costs, although gener-
ally overhead in nature, are to be charged directly to FMS cases rather than
to be reimbursed from the FMS administrative funds.

1. Criteria for Charging Such Costs. Those costs which are incurred
solely in support of a single FMS program should be charged directly to FMS
cases. A single FMS program is an FMS case, or multiple FMS cases, written to
satisfy a country request for a major force improvement or for major manage-
ment assistance from the DoD. Examples of previous programs which involved
program management costs include the Saudi Arabian National Guard Moderniza-
tion (Army), Saudi Naval Expansion Program (Navy), and Peace Hawk V (USAF) ,
Appropriate program management costs include temporary duty (TDY), the expen-
diture of the equivalent of one or more man-year of effort solely in support
of a single FMS program, and supplies or materials. The criteria for deter-
mining whether such costs are chargeable directly to an FMS case are:

(a) TDY and other incremental costs must be incurred solely for
implementation of the single FMS program (i.e., for a single FMS case or
multiple cases related to a single country purchase). TDY and similar FMS
costs incurred for overall program management, even if such costs are incurred
only for one single country (e.g., for an overall review of an entire FMS
country program), are chargeable to FMS administrative funds.

(b) At least one man-year equivalent of effort must be devoted
solely in support of implementing a single FMS program. The effort may
consist of either "full time" man-years or the sum of "part time" manyears,
providing the charge meets the criteria of this subparagraph and subparagraph
e. below. Personnel effort will not be charged against case management lines
unless it can be demonstrated that the DoD organization involved has either
increased its staff as a direct result of the program implementation, or has
made an organizational change directly related to the need to rearrange
manpower effort in order to implement the program involved. Such costs are
most likely to be incurred in CONUS program management/weapons systems manage-
ment offices as a result of significant additional workload caused by consum-
mation of a major systems sale. General manpower efforts in behalf of FMS,
even if incurred for one specific FMS purchaser (e.g., FMS country desk
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officers), or less than one manyear of effort in implementation of a single
program are reimbursable from the FMS administrative fund. General manpower
efforts and those of less than one man-year will not normally be a direct
charge to the FMS case. Additional criteria for identifying case management
costs are included in subparagraph e., below.

(c) A1l costs of services performed overseas in support of specific
programs are chargeable directly to appropriate line items on FMS cases.
Examples of such costs include weapons systems liaison officers, quality
assurance teams, and special overseas assignment of personnel for program
management and contract administration. In the latter instance, costs of
contract administration will be directly charged to cases at actual costs.

(d) The cost of supplies, material, and equipment is properly
chargeable directly to the FMS case if it can be demonstrated that the pro-
curement of such items was made solely for the purpose of administering and
implementing the FMS case involved.

(e) It is recognized that the functions performed under case mana-
gement lines are administrative efforts similar to the general types which are
chargeable against the FMS administrative fund. The distinction is that case
management charges not only are identifiable to a single FMS program, but also
are clearly "over and above" routine management actions which must be taken to
implement any FMS case; e.g., costs incurred in preparing a Letter of Offer,
The establishment of a case management line, particularly one which contem-
plates charging at least one man-year costs directly against a case, requires
a management judgment that an exceptional degree of management effort is
necessary to assure successful program implementation., This judgment is a
unilateral one on the part of the U.S. Government: i.e., the prospective
purchaser is informed that the FMS program cannot be implemented unless extra-
ordinary management costs are incurred. Since the inclusion of the special
charge carries a degree of foreign policy connotation, the services to be
provided under case management lines must be clearly defined within the LOAs.
Additionally, the Director of Security Assistance of the Military Department
involved, or his designee, must approve the inclusion of a case management
line in excess of $100,000.

(f) As defined above, case management costs exclude those DoD costs
incurred to perform specific management or other services as a direct result
of a country request to perform such services. They also exclude services
(e.g., engineering support) directly related to providing the end product
which the case is designed to produce. These latter costs, while chargeable
directly to a FMS case, are considered to be technical assistance rather than
case management costs. For cases which include costs for both case management
and for DoD services which are inherent to the purpose of the case, the esti-
mated costs may be presented as single line item identifiable to the specific
description of the services inherent to the case.

2. DD Form 1513 Presentation. Program management costs will be
included in the LOA as a separate line item. Cost estimates will be based on
an analysis of the effort required for program management from inception to
completion. The line item should be entitled "Case Management Costs" (cite
Generic Code L8A and NSN 018100 Case Management), and explanatory notes as to
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such costs should be included in the LOA to the extent required to explain
them to the purchaser.

3. Military Department Delivery Reporting. MILDEPs will report actual
costs incurred to the SAAC as "services Performed". Personnel costs, includ-
ing costs of man-days of effort performed while on TDY, will be priced in
accordance with instructions in DoDI 7290,3-M, The SAAC will submit billings
to countries for such costs |in accordance with normal FMS procedures,

|

[This space left blank intentionally.]
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F.  GOVERNMENT-PROVIDED ENGINEERING SERVICES.

1. Criteria for Charging Such Costs. Government-furnished engineering
services may be specifically requested by the purchaser, or costs may be
incurred to provide such services as a necessary part of the management of the
production run of certain items of equipment being sold under FMS. Those
services specifically requested by the purchaser will be offered on LOAs,
reported and billed in the same manner as any other service sold under FMS,
The criteria for determining whether government-furnished engineering services
associated with equipment purchases should be charged directly to an FMS case
are:

a. MWhile the service may not be requested by the purchaser, the
performance of the service is necessary for the production, configuration
control, or reliability of the item or families of items being sold. The
costs to be charged for such services will be the proportionate share of
man-years needed for the FMS items being produced. As a general proposition,
the costs will be derived by pro-rating total engineering costs by the ratio
of items being produced for FMS purchasers to the total items being produced
in the same time frame.

b. These DoD costs must be allocable to a specific program rather
than be performed to benefit the FMS program in general. Virtually all
man-years associated with FMS-related engineering tasks are allocable; howev-
er, it is recognized that some engineering man-years may be required for
general FMS administration and, upon proper documentation that the cost of
such man-years cannot be allocated to FMS case lines, they may be charged to
the FMS administrative budget or fund.

c. As indicated in DoDI 7290.2-M, engineering costs are chargeable
directly to an FMS case only if they are recurring in nature, and are related
to a current production run in which FMS materiel is being produced. Non-
;ezgrring costs are recoverable via policies and procedures included in DoDD

140.2.

2. DD Form 1513 Presentation., Estimated costs of providing engineering
services associated with production of purchased items will be included in the
estimated unit costs of the item being purchased. Thus, the LOA item price
will include not only the estimated contract cost to produce it (including
government-furnished material) but also the cost of services required to
assure its purchaser production in the correct configuration. Such costs will
also include the pro-rata share of government-furnished testing and evaluation
services.

3. Military Department Delivery Reporting. Military Departments will
include the appropriate pro-rata share of applicable government-furnished
engineering service costs in the reported unit price of the purchased item.
SAAC will submit billings to countries at the full unit price reported by the
Military Department.
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G.  ASSET USE CHARGES FOR ITEMS PROVIDED FROM INVENTORY.

1. Criteria for Charging Such Costs. DoDI 7290.3-M, requires an asset
use charge of 1% to be applie% to the materiel base price for articles sold

from DoD inventories.

2, DD Form 1513 Presentation, Whenever it is practicable to estimate
the value of materiel to be furnished from DoD inventories, the amount of the
estimated asset use charge will be included in Block 25 of the LOA. The
following note will be included in all LOAs which include requirements which
possibly could result in shipments from DoD inventories:

"An amount of 1% will be added to the price of items provided from
DoD inventories, so as to cover costs incurred for use of U.S.
Government facilities."

3. Military Department Delivery Reporting. The MILDEPs will report
inventory 1tem shipments to SAAC at stock list price or replacement price as
applicable. The MILDEPs will not include the value of the asset use charge in
such delivery reports. At case closure a certificate will be submitted from
the MILDEP to SAAC exclusive of the asset use charge. SAAC will assure the 1%
asset use charge is reflected in the final case value.

4, SAAC Billing and Reminbursement Procedures. SAAC will process
reported deTiveries of items from inventories (based on delivery source code)
so as to add a surcharge of 1% to the value of the reported inventory ship-
ments. Delivery documentation forwarded to purchasers as a part of billing
data will reflect the charge separately, in the same general manner used for
assessment of PCH&T charges. SAAC will take actions required to assure that
proceeds received from the asset use charge are properly credited to Miscella-
neous Receipts of the Treasury. .

5. Applicability. These provisions do not apply to the application of
rental charges made under the provisions of the DAR for items provided from
procurement initiated to meet FMS customer requirements or to asset use
charges for DoD services including training. DAR rental charges for items
furnished from procurement will vary depending on the degree of use of DoD
facilities and are included in contractor billings. Applicable asset use
charges for items manufactured or assembled in government-owned and operated
facilities will be included by the MILDEP in the unit cost of the item being
produced. Asset use charges for FMS training are to be included in the
tuition rates billed to purchasers. Asset use charges of DoD services are to
be included as part of the cost of performing the service.

H.  REPLACEMENT PRICE FOR SECONDARY ITEMS,

1. Criteria for Charging Such Costs. The stock list price of procure-
ment funded secondary 1items furnished from inventory will be increased by a
surcharge published by the ASD(C). The surcharge will be included in the
item's price and covers the increased costs, anticipated due to inflation, of
replacing the item from procurement sources. The inflation factor will not be
arbitrarily applied to the price of major items sold from inventories.
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Replacement prices for major items will be computed in accordance with DoDI
7290, 3-M,

2. DD Form 1513 Presentation. Most such items will be provided against
"dollar lines™ form blanket order FMS cases, etc. The dollar values offered
in LOA should be in sufficient amounts to cover appropriate replacement
pricing for secondary items.

3. Military Department Delivery Reporting. MILDEP Delivery reports
will reflect the tiem seiling price as a single price combining stock 1list
price plus the ASD(C) published surcharge amount. SAAC will submit billings
to countries in the price reported by the MILDEPs.

4, Applicability. This instruction does not apply to stock fund
pricing, but only to central procurement secondary items provided from DoD
inventories. As indicated in DoD 7290.3-M, all CLSSA (FMSO II) shipments will
be priced at standard price.

I.  FINANCIAL ADMINISTRATION OF FMS CREDIT PROGRAM.

1. The FMS credit appropriation and loans guaranteed by DoD provide two
sources of initial funding of FMS or direct commercial sales. Annual require-
ments are defended before Congress by OSD/DSAA. The appropriation is adminis-
tered by DSAA. Customer payments of principal and interest on the amounts
loaned are based upon the terms of individual credit agreements. Specific
detail on FMS credit management is included in Chapter 9.

J. PREPARATION AND IMPLEMENTATION OF DD FORM 1513, LETTERS OF OFFER AND
ACCEPTANCE (LOAs). MILDEPs and other implementing agencies are responsible
for preparing LOAs and for establishing estimated price and availability of
defense articles, defense services, and design and construction services
offered for sale thereon; developing payment schedules; preparing and provid-
ing any required accompanying data, e.g., Financial Analysis, Termination
Liability Worksheets, etc.; and initiating and processing such amendments or
modifications as may be appropriate. Implementing agencies are responsible
for negotiating terms of sale for cash sales, in accordance with policy
guidance provided by DSAA. They are responsible for establishing management
systems necessary to insure prompt implementation of FMS agreements upon
receipt of obligational authority from the SAAC, including those systems
required to finance, account, and report accomplishment for each individual
case. Copies of all LOAs, amendments thereto and certain modifications will
be provided to the Comptroller, DSAA, for countersignature prior to submission
to the country. This requirement, however, does not satisfy other require-
ments regarding coordination with the DSAA Operations or Plans Directorates.

K.  TERMS OF SALE AND TYPE OF ASSISTANCE CODES (REFER ALSO TO TABLE 7-11I-1).

1. General,

a. Applicable Sections of AECA., An LOA for a sale of defense
articles, defense services, or design and construction services may involve
one or more of the following sections of the AECA.
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-- Section 21. Sale from DoD stocks (inciudes defense articles and
services of DoD personnel except those services provided under
Section 29).

-- Section 22. Sale from DoD procurement (includes defense articles
and services of DoD contractor personnel except those services pro-
vided under Section 29.).

-- Section 23, DoD direct credit extended to a purchaser to finance a
sale from DoD stocks or DoD procurement.

-- Section 24, DoD guaranteed credit extended to a purchaser to
finance a sale from DoD stocks or DoD procurement,

-- Section 29, Sale of design and construction services from DoD
stocks or procurement.

b. Use of Terms of Sale on LOAs. Terms of Sale indicate when
payments are required and whether the agreement is to be financed on a cash or
FMS credit (loan) basis. The implementing agency enters the appropriate Terms
of Sale as specified by paragraph 3. below in the "Terms" block (27) of the
LOA. If an LOA involves more than one of these terms, the implementing agency

will cite on the LOA all of the applicable terms and (except for FMSO I, and

Cash with Acceptance) insert the following: "Payment will be in accordance
Xith srg.provisions of the Financial Annex subject to paragraph B.3.f. of
nnex A.

c. Use of Type of Assistance Codes on LOAs. The implementing
agency will cite Type of Assistance codes, as specified in paragraph 4.
below, in the "Availability and Remarks” block (18) of the LOA for each line
item in the case,

2. Initial Deposits (Refer also to Table 7-111-1).

a. Determining Initial Deposit. The terms of sale and projected
date of delivery or performance of services determine the requirement for
initial deposit. If delivery of the defense article or service is within 90
days of an LOA acceptance, the purchaser must pay the full amount with accep-
tance or as demanded by DoD in advance of performance. Cash with acceptance
is required when total performance is anticipated shortly after acceptance and
before a billing for incremental deposits can be rendered and collected. Most
sales of defense articles, defense services, and design and construction
services require an initial deposit and incremental payments by the purchaser.
Historically, such sales were referred to as "dependable undertaking." By
law, however, only sales from procurement sources (Section 22 or Section 29 of
the AECA) are dependable undertakings -- sales from DoD stocks require terms
of sale of either "Cash with Acceptance" or "Cash-prior to Delivery."

b. Payment of Initial Deposits. To accept an LOA, the purchaser
may be required to make an initial deposit equal to a portion or all of the
estimated value of the FMS agreement. The amount of the initial deposit will
be as specified on the LOA and computed in accordance with paragraph c. below,
except for FMSO I Agreements. DoD 7290.3-M provides special guidance for
computing initial deposits for FMSO I. Where an initial deposit is required,
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the purchaser is responsible for forwarding payment to SAAC by check or wire
transfer at the time of and as an integral part of accepting the DD Form 1513,
In the absence of such payment, there is no binding agreement that can be
implemented. If the purchaser has excess funds in his FMS Trust Fund Holding
Account, he may request use of these funds to pay initial deposit require-
ments. For that portion of the value of the FMS agreement for which the
purchaser need not make an initial deposit, the SAAC will bill the purchaser
as required. For those purchasers not authorized direct arrangements for
dependable undertaking (see Table 7-1I11-2), terms of sale on a cash sale from
procurement will be "Cash with Acceptance," unless DSAA has provided approval
for other financing terms.

c. Computation of Initial Deposit. Except for FMSO I, the imple-
menting agency will compute the initial deposit as follows: The initial
deposit must be sufficient to cover the potential charges to be dincurred
(e.g., contractor progress payments, contractor holdbacks, potential termina-
tion charges, deliveries from DoD inventories, etc.) from the expiration date
of the offer set forth in the LOA through the day immediately preceding the
calendar quarter to which the first bill applies. New FMS agreements can
enter the billing system at the SAAC during a particular calendar quarter
through the tenth day of the last month of that quarter. A bill is issued as
of the close of business of that quarter with payment due 75 days later. The
bill covers all costs incurred as of the date of the bill plus anticipated
costs through the quarter following the payment due date. Therefore, if the
agency anticipates that an LOA will be accepted by the purchaser and will be
received by SAAC before the tenth day of the last month of the quarter, the
implementing agency should require an initial deposit to cover only the
estimated payments due through the end of the first full calendar quarter
following the acceptance of the agreement. To illustrate, a new agreement
with an expiration date of between 11 September through 10 December would
first appear on the billing statement as of 31 December. The 31 December
statement would request payment on 15 March for costs estimated to be incurred
during the period 1 April through 30 June. Therefore, the initial deposit
should cover only the estimated payments due from date of acceptance through
31 March. However, if the SAAC does not receive a new agreement until 11
December, the agreement would first appear on the billing statement as of 31
March. This 31 March statement would request payment on 15 June for costs
estimated to be incurred during the period 1 July - 30 September, In this
case, the initial deposit should cover all estimated payments due from date of
acceptance through 30 June. The payment schedule set forth in a Financial
Annex will be based on the foregoing and reflect the date that payment is due.
Other than initial deposits, payment due dates are 15 March, 15 June, 15
September, and 15 December. An example is as follows:

Offer Expiration Date: 15 December

Initial Eepos?t: Costs to be incurred
from date of acceptance through 30 June

First Forecast Quarter in Payment Schedule:
1 July thru 30 September

"As of Date" of Billing: 31 March

Approximate Mailing of Billing: 15 April

Payment Due: 15 June
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(1) Detail guidance for determining initial deposits and pre-
paration of payment schedules is given in DoD 7290,3-M, Section 404. Figure
7-111-1 summarizes the above dates as viewed by the SAAC as the responsible
authority for assuring the adequacy of cash deposits from FMS purchasers.

3. Terms of Sale. Terms of Sale and related statements to be used on
LOAs are as follows:

a., Terms,

(1) "Cash with Acceptance." This term applies when the ini-
tial cash deposit equals the amount in the "Estimated total Costs" block of
the LOA. Paragraph B.3.a. of Annex A of the LOA defines this term. This term
will also be used for FMSO I even though the initial deposit is less than
"Estimated Total Costs."

(2) "Cash Prior to Delivery." Under this term, the U.S,
Government collects cash 1in advance of delivery of defense articles and
rendering of defense services and design and construction services from DoD
resources. Section 21(b) and Section 29 of the AECA apply. Paragraph B.3.b.
of Annex A of the LOA defines this term.

(3) ‘"Dependable Undertaking." Under this term, the U.S.
Government collects cash in advance of procurement contract payment require-
ments. Section 22 and Section 29 of the AECA apply. Paragraph B.3.c. of
Annex A of the LOA defines this term, If Section 22(b) is applicable based on
Presidential action (i.e., payment due 120 days after delivery), add "with 120
days payment after delivery." The countries identified in Table 7-11I1-2 are
authorized to make direct arrangements with the cognizant DoD component for
purchases under a dependable undertaking transaction.

_ (4) "Payment on Delivery." Under this term, the U.S. Govern-
ment issues bills to the purchaser at the time of delivery of defense articles
or rendering of defense services from DoD resources. The first sentence of
Section 21(d) of the AECA applies. Paragraph B.3.d. of Annex A of the LOA
defines this term. The implementing agency may use this term only pursuant to
a written statutory determination by the Director, DSAA, who must find it in
the national interest to do so. If the last sentence of Section 21(d), of the
AECA is applicable, based on Presidential action, modify to read "Payment 120
days after Delivery."

(5) "FY (insert two digit fiscal year of loan program) FMS
Credit." This term applies to payment for a Foreign Military daie in whole or
in part with FMS loan funds, extended or guaranteed by DoD under Sections 23
or 24 of the AECA or under other legislation. Paragraph B.3.e. of Annex A of
the LOA defines this term. The implementing agency will determine initial
deposit requirements in the same manner as in paragraph 3.a.(3), above. The
purchaser may then request the drawdown of FMS loan funds in payment of the
initial deposit and subsequent payments if any in accordance with the Finan-
cial Annex. If the sales agreement is to be financed only in part with FMS
credit funds, the implementing agency will also cite in the "Terms" block (27)
of the LOA the appropriate other Terms of Sale and the amounts applicable to
each type of financing.
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(6) "FY (insert two digit fiscal year of MAP program) MAP
Financing." This term applies to payment for a Foreign Military Jale in whole
or in part with Military Assistance Program (MAP) funds, authorized for trans-
fer to the FMS trust fund for merger with country trust fund deposits. If the
sales agreement is to be financed only in part with MAP funds, the implement-
ing agency will also cite the appropriate other terms and the amounts applica-
ble to each in the LOK,

b. Related Information.

(1) If more than one of the above Terms of Sale apply to a
particular LOA, the implementing agency will cite all of the appropriate Terms
of Sale on the LOA., No attempt should be made to break out the estimated
costs for each or some line items, except where FMS loan funds are .cited in
which case a dollar breakout will be shown. Applicable line items for credit
will be coded "TAZ." Mixed line items will show "TAZ" and other appropriate
"TA" code. (See paragraph 4, below).

(2) 1In addition to the applicable Terms of Sale, the imple-
menting agency will enter the following statement in the "Terms" block of the
LOA: "Payment will be in accordance with the provisions of the Financial
Annex subject to paragraph B.3.f. of Annex A." However, this statement does
not apply to Cash with Acceptance and FMSO I cases. If the purchaser is not
authorized a Dependable Undertaking for Section 22 or Section 29 sales, the
Term of Sale will be "Cash with Acceptance," unless specific DSAA approval is
obtained. A Financial Annex is required for all LOAs except FMSO I agree-
Rents. Paragraph I.1.d., this section sets forth instructions for Financial

nnexes.

4, Type of Assistance (TA) Codes.

a. Codes lIdentified.
- Code 3: Sec 21 (b), AECA; Source of Supply "S", "R", “E".
- Code 4: Mixed Sec 21(b), 22(a), or Sec 29 AECA or source
undetermined; Source of Supply "X".
- Code 5: Sec 22(a), AECA; Source of Supply "P".
- Code 6: Sec 21(d), AECA; Payment on Delivery; Source of
Supp]y IISII’ llRll’ llEll.

- Code 7: Sec 22(b), AECA; Dependable Undertaking with 120
days payment after delivery; Source of Supply "P".

- Code 8: Sec 21(d), AECA; Stock sales with 120 day payment
Source of Supply "S", "R", "E".

- Code U: FMSO I, Source of Supply "P".

- Code V: FMSO II, Source of Supply "P".

- Code Z: Sec 23 or 24, AECA; FMS Credit.

b. Use with Source of Supply Codes. The type of assistance code
may be interchanged when used in the "Avaiiability and Remarks" block of the
LOA, Example: TA3, TAZ. The Source of Supply codes shown in paragraph 3,
Explanatory Notes, Annex A, to the LOA, must be determined and indicated
independently of TA codes. For example, the source of supply coding for FMSO
IT should be "P(*)" and the TA code for FMSO II should be “TAV" with both
designations being shown in the "Availability and Remarks" block of the LOA,
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L. MULTIPLE SOURCES OF FINANCING.

1. Reasons for Use. Customers occasionally finance major sales par-
tially from cash and partially from credit sources, The two primary reasons
for use of multiple financing are: (1) the customer desires to pay cash for
the transactions to the maximum extent possible, but must obtain partial
credit financing because of inability to pay for the entire transaction on
cash terms, and (2) the customer desires to utilize credit for the transaction
to the maximum extent possible, but cannot obtain approval for DoD credit
financing for the entire amount. In either event, the customer is obligated
to pay cash, under appropriate Terms of Sales as indicated in Paragraph G.,
above, for all costs of the sale which exceed the amount of credit authorized
in the purchase approval for the sale.

M.  FINANCIAL CONTROL OF FMS AGREEMENTS.

1. Accuracy of Pricing and Payment Schedules.

a. Need for Accuracy. Historically, a major area of purchaser
concern has been the rapid change in pricing and financial commitments after
acceptance of FMS agreements. Purchasers are concerned that the amounts they
are required to pay on the DD Form 645, FMS Billing Statements, often differ
significantly from the amounts estimated in the LOAs and related payment .
schedules. Inaccurate payment schedules hamper financial planning on the part
of purchasers and, as a result, they must obtain emergency funds from (or must
return monies to) their parliamentary bodies.

b. Effect of Inaccuracies on Customers. Since purchasing govern-
ments typically have budgetary practices that are as involved as our own,
emergency funding may not be available in time to avoid penalty interest
assessments on delinquent FMS debts. Interest charges for late payments are
especially difficult for DoD to explain when the cause for delinquency is
attributable to dinaccurate pricing and payment schedules provided to the
purchasers by DoD .

c. Policies for Pricing. The policies for pricing defense arti-
cles and services are set forth in DoD 7290.3-M. Each DoD component must
strictly adhere to the policies prescribed. To assist in the pricing of FMS
agreements, Paragraph C.8.c.(1), Section II of this Manual, provides a system-
atic application of pricing policies to develop a "Financial Analysis." Use
of this guidance should minimize subsequent revisions of price caused by
erroneous cost elements or incomplete adherence to pricing policy.

d. Financial Annex to the DD Form 1513. To improve the quality of
payment schedules attached to LOAs, Paragraph L.l.2. below provides criteria
for payment schedule preparation. The financial annex payment schedule
provides the purchaser with a reference to his financial commitment. Samples
of Financial Annexes are shown at Figures 7-111-3 and 7-111-4,

(1) Payment Schedule. The payment schedule should project
quarterly payments due as of the 15th day of the last month of each calendar
quarter. Each deposit amount should be sufficient to cover all costs and
contingencies anticipated to be incurred on the purchaser's behalf during the
succeeding quarter. Specifically, the deposits should provide for incremental
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payment of materiel, services, administrative charges, gccessoria1 charges,
contractor holdback, termination 1iability, nonrecurring cost recoupment
charges, asset use, and any other applicable contingency or add-on costs.

(2) Use of Appropriate Annex. Only one annex should be used
for each DD Form 1513. 1The appropriate annex should be selected based on the
Terms of Sale under the agreement.

(3) Revisions to Payment Schedules. Implementing agencies
will revise payment schedules in the Financial Annexes as necessary. A new
annex should be furnished whenever a substantive revision in payment rates is
evident, Obviously, this condition varies by country and case. However, a DD
Form 1513-2 providing a new annex is required when costs are anticipated to
vary (increase or decrease) from the existing payment schedule amounts by more
than $500,000 or 10%, whichever is greater, during any 12 month period. This
threshold should be reduced when the purchaser's program is relatively small
and forecasted deliveries or costs will exceed the payment schedule.

2. Preparation of Payment Schedules.

a. General, The preparation of payment schedules require budget-
ary estimates under conditions of inflationary uncertainty and uncertainty as
to the specific dates when: purchasers will accept and return the LOA for
implementation; requisitions for items will be initiated; contracts will be
let; progress payments must be made to contractors; deliveries of items,
particularly spare parts and support equipment, will occur; and personnel
costs will be incurred.

b. Criteria. Actual outlays therefore, can be expected to vary
from initial payment schedules. This does not negate, however, the require-
ment to develop a payment schedule for each case. In general, payment sched-
ules will include estimates of outlays for sales from DoD stocks, sales from
procurement, DoD services and training, administrative charges, accessorial
and transportation charges. The paragraphs that follow provide criteria for
developing payment schedules in anticipation of these costs:

(1) Timing and Amount of Payments. A1l payment dates on
Financial Annexes other than initial deposits shouid be 15 days before the end
of each calendar year quarter (e.g., 15 December, 15 March, 15 June, 15
September). Payment amounts should equal the anticipated outlays for the next
90 days after payment date. The timing and amounts of claims for payment will
coincide with existing FMS billing procedures as described in DoD 7290.3-M.
The payment schedule should specify the initial deposit required at the time
of case acceptance. The amount of initial deposit must be sufficient to cover
outlays/deliveries anticipated until the first follow-on payment is scheduled
for receipt.

(2) Uncertain Date of Acceptance. When the exact date a
purchaser will accept an LOA 1s uncertain, and a payment is needed a specific
number of days after that acceptance, assume that the purchaser will accept
the LOA 60 days after it is offered, and specify the first payment date
accordingly.
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(3) Materiel from Stock. The schedule for payments related to
materiel to be sold from Stock will be based on estimated deliveries during
each 90 day period as cited above. The basis of forecasting anticipated
delivery will be the use of historical delivery information of specific
generic codes and other materiel categories and should be supported by an
analysis showing the means of forecasting.

(4) Materiel from Procurement. Payment schedules for materiel
obtained through procurement requiring progress payments to the contractors
will be estimated based on historical cost curves. These curves should be
systematically developed for all major DoD weapon systems and should be
reviewed periodically for validity. Payment schedules should include both the
estimated disbursements to contractors as well as appropriate contract hold-
back percentage.

(5) Concurrent Spare Parts, For case lines involving concur-
rent spare parts, estimate dollar deliveries consistent with the delivery of
the end items being supported.

(6) Purchaser-Initiated Requisitions. For cases involving
purchaser-initiated requisitions (1i.e., open-end or blanket order cases
expressed in dollars) over a one-year period, phase payments quarterly for
one-fourth of the estimated case value. The first payment should be scheduled
90 days after the estimated date of case acceptance and initial deposit.

(7) Personnel Services. For cases involving personal ser-
vices, develop a monthly phasing based upon the scheduled dates and elements
of cost of the services being provided.

(8) Training Cases. For training cases involving foreign
student entry into courses, schedule the payment in consonance with known or
estimated entry into the training courses involved. Open-end or blanket order
graiggng cases will require an initial deposit of 25% when the case exceeds

25,000.

(9) Royalties or Pro-Rata Nonrecurring Cost Charges. For
cases involving royalties or pro-rata nonrecurring costs or asset use charges,
schedule the payment in consonance with production schedules of the end {item
for which the payment is being collected.

(10) Administrative and Accessorial Charges. Schedule adminis-
trative and accessorial costs in consonance with payment schedules for the
primary items or services being provided under the case. However, one percent
ogAthe administrative fee will normally be required with acceptance of the
LOA.

3. Budgetary Authority for FMS Orders. To protect the integrity of the
FMS purchaser's financial commitment and to ensure proper accounting for
fiscal resources of the DoD components, the DoD uses a series of uniform,
DoD-wide budgetary controls for FMS agreements. Budgetary control of an FMS
agreement begins after acceptance of the sales offer by the purchaser. The
purchaser forwards three signed copies of the accepted agreement to the SAAC
together with any required initial deposit. If the terms of sale have been
observed by the purchaser, the SAAC records acceptance of the LOA and releases
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to the appropriate DoD agency specific values of obligational authority. The
Dol agency must then account for, control, and report all obligations incurred
against the authority received. The essence of the budgetary control system is
the "FMS Planning Directive” (DD Form 2061) and the "Request and Approval of
FMS Obligational Authority" (DD Form 2060). Each of these documents form a
building block of fiscal data in support of the "FMS Status of Budget Execu-
tion Report" (DD Form 1176). Specific detailed controls for use of these
forms for FMS sales are prescribed in DoD 7290.3-M,

4, Collection of FMS Payments.

a. Trust Fund Accounts. The AECA requires FMS monies to be
collected in advance of delivery, service performance, or contractual progress
payments. The SAAC performs accounting operations for these monies from two
parent FMS trust fund accounts: (1) 978242, (Deposits, Advances, Foreign
Military Sales, Defense) and (2) 97-11X8242, (Advances, Foreign Military
Sales, Executive, Defense). The 978242 account is used for "“receipt" of
payments from customers for FMS sales. Account 97-11X8242 is for "disburse-
ments" made to suppliers on behalf of the FMS purchasers.

b. Integrity of Payment Identification. Cash collections into the
FMS Trust Fund are the result of initial deposits at acceptance or are based
on requests for funds (billings) prepared by the SAAC. Each deposit made is
recorded to the appropriate FMS case accepted by the purchaser. If the
deposit is not identifiable at time of payment it is recorded in the FMS
customers' "Holding Account" pending identification. Throughout the life of
the FMS case, the integrity of case-level accounting for deposits will be
maintained by the SAAC.

c. Holding Accounts., Cash payments often are received cumula-
tively which are in excess of the final value of a particular case. With
purchaser approval, these surplus funds can be transferred into a Trust Fund
"Holding Account" similar to a pseudo-case. Monies on deposit in the holding
account are available to the purchaser for application to other FMS cases.
However, upon purchaser demand these overpayments will be refunded provided
there are no collection delinquencies for other FMS cases for that purchaser.

d. Payment Office. A1l payments, whether cash or-credit, must be
made to the Security Assistance Accounting Center, Denver, Colorado, 80279,
for deposit to the FMS Trust Fund account for the purchaser. All payments
should identify the specific reason for the payment.

5. Disbursement Authority for FMS Agreements.

a. Case-Level Accounting. FMS monies collected in advance of
delivery, service performance, or contractual progress payments are available
for reimbursement to U.S. appropriations or direct-cite payment to U.S. pro-
ducers. Although these disbursements are controlled on an FMS country basis,
accounting for FMS transactions is on an individual case basis. In other
words, country cash deposits may be disbursed for the financial requirements
associated with any of that country's cases with its consent, expressed or
implied, but the integrity of deposit and disbursement accounting for indi-
vidual cases will be maintained.
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b. Disbursement Authorities. The total DoD disbursement authority
for each FMS purchaser 1s equal to the amount of undisbursed monies on deposit
for the purchaser in the FMS Trust Fund. -Any subdivision of this authority
must be requested by the DoD components. Based on the amount of a request and
of available monies, the SAAC will formally release advice of disbursement
authority in a specified amount at FMS country level to the DoD component,
The DoD component must exercise prudent control to ensure the disbursement
limitation is not exceeded when paying contractors or reimbursing U.S. appro-
priations.

6. Accounting for Contractual Progress Payments.

a. Incremental Payments. Most of the materiel furnished on FMS
orders is procured by the DoD on behalf of FMS purchasers. - Associated with
these procurement actions are incremental, contractual progress payments for
work in process. It is to the benefit of DoD and of the FMS purchaser that
contractors receive incremental payment as fabrication and assembly of new
materiel progresses under an FMS case. Instaliment payments reduce the impact
on customers budgets and reduce contractors' investment in work in process.
Similarly, it reduces mutual exposure and risk of case cancellation. It
provides also for continuing assessment of case requirements and pricing to
update any elements of inaccurate price estimation that may have occurred at
time of case offer.

b. Segregating and Accounting for FMS Costs. Sections 22 and 29
of the AECA necessitate accurate and prompt segregation and accounting for
incremental costs to ensure that DoD appropriations are not adversely impacted
by contractual payments on behalf of FMS orders. DoD policy is that contrac-
tors separately request progress payments when more -than one country's re-
quirements or U.S. requirements are included in the same contract, The DoD
agency that makes the progress payment must promptly report these costs to the
SAAC to insure that billings accurately reflect the rates at which disburse-
ments are made. As stated prev1ous1y, the SAAC is responsible for ensuring
sufficient monies are collected in advance to cover forecasted costs by the
DoD agencies. If the payment schedule appears to be inadequate, the DoD
agency should modify it (DD Form 1513-2) with notification to both the FMS
purchaser and the SAAC.
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FIGURE 7-111-1
. KEY DATES IN FMS BILLING AND COLLECTION

SAAC "Cut-off"
for Delivery

Performance Approximate

Offer Expiration/ Reports from As of Date Date of FMS Payment
Acceptance Dates Implementing on FMS Bill1- Billing Due at

of LOAs* Agences ing Statement Statements SAAC
11 Sep - 10 Dec 16 Dec 31 Dec 15 Jan 15 Mar
11 Dec - 10 Mar 16 Mar ' 31 Mar 15 Apr 15 Jun
11 Mar - 10 Jun 16 Jun 30 Jun 15 Jul 15 Sep
11 Jun - 10 Sep 16 Sep 30 Sep 15 Oct 15 Dec

*Accepted LOAs received and implemented between these dates will appear on
the next quarterly FMS Billing Statement.

‘ FIGURE 7-T11-1. Key Dates in FMS Billing and Collection.
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CONTRACT ADMINISTRATION RECIPROCAL AGREEMENTS

COUNTRY
Canada (CN)

United Kingdom (UK)
France (FR)
Netherlands (NE)
Italy (IT)

NATO Integrated
Communication
System Management
Agency (NICSMA)
(N2), (K4)

NATO (A1l infra-
structure programs
administered by a
NATO Command or
NATO Agency)

NATO (A1l other
intrastructure pro-
grams administered
by a host country)

NATO E-3A (N1), (K7)
(k8), (W1)

EFFECTIVE DATE

DoD 5105, 38-M

I
I FIGURE 7-111-2

COST WAIVED

27 .Jul 1956 Contract Audit

_ Quality Assurance and Inspection
30 Oct 1979 Contract Audit

17 Jul 1981 Contract Audit

‘9'Apr 1982 Quality Assurance and Inspection
7 Jan 1983 Quality Assurance and Inspection
30 Sep 1981 Contract Audit

|6 May 1980 Quality Assurance and Inspection
30 Sep 1981 Contract Audit

28 Oct 1980 Quality Assurance and Inspection
10 Feb 1981 Quality Assurance and Inspection
Program Full waiver of all contract

Conception Administration

L

rIGURE 7-111-2,

Contract Rdministration Reciprocal Agreements.
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FIGURE 7-II1-3
SUPPLEMENTARY FINANCIAL TERMS AND CONDITIONS - CASH FINANCING ONLY

This agreement under Section 21 and 22 of the U.S. Arms Export Control
Act is financed solely on a cash basis. The Purchaser agrees to make payments
in such amounts and at such times as may be specified by the U.S. Government,
including any initial deposit indicated on the Letter of Offer and Acceptance
(LOA), in order to meet financial requirements arising from this agreement,

Quarterly billings for amounts due under this agreement will be forwarded
by the Security Assistance Accounting Center (SAAC), and payments (in U.S.
dollars) will be forwarded to that organization by check or wire transfer in
time to meet prescribed due dates. The Statement of Foreign Military Sales
Transactions, DD Form 645, will serve as a statement of account and as a
billing statement. Attachment 1 to the billing statement will be an "FMS
Delivery Listing." SAAC will use its best efforts to forward billings not
later than 45 days before such payments are due. All requests for billing or
supply adjustments should be submitted to the SAAC.

The initial deposit of $ must accompany and is an integral part
of the Purchaser's acceptance of this LOA. The below estimated payment
schedule is provided for the Purchaser's general planning purposes -- it is
neither binding on the U.S. Government nor will it be used invariably as a
basis for requesting payment from the Purchaser. The Purchaser will be
required to make payments in accordance with quarterly billings (DD Form 645)
issued by the SAAC. If actual payment requirements differ materially from the
estimated payment schedule, the U.S. Government will use its best efforts to
provide a revised payment schedule (DD Form 1513-2) at least 45 days prior to
the next payment due date.

It is understood that the values on the LOA are estimates, and that the
final amount to be charged for items or services furnished will be equal to
the final total cost to the U.S. Government. When final deliveries are made,
and all costs are known, the SAAC will provide a "Final Statement of Account,"
which will indicate final costs of the agreement. Should this amount be more
than funds collected, a final billing (immediately due and payable) will be
concurrently provided. Should the amount be less than funds collected, such
excess funds will be available for payment of unpaid billings for other
agreements. If there are no such unpaid billings, such excess funds will be
disposed of by agreement between the Purchaser and the Comptroller, Defense
Security Assistance Agency.

(Continued)

FIGURE 7-11I-3. Supplementary Financial Terms and Conditions --
Financing Only.
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To assist the purchaser in developing fiscal plans and annual budgets,
the U.S. Government provides its best estimate of anticipated costs of this
agreement in the following estimated payment schedule.

ESTIMATED PAYMENT SCHEDULE

Payment Date
f Amount

Initial Deposit

FIGURE 7-1TT-3. (Continued)
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FIGURE 7-111-4

SUPPLEMENTARY FINANCIAL TERMS AND CONDITIONS -
FMS LOAN OR MIXED CASH AND FMS LOAN FINANCING

This agreement is financed partly or entirely with FMS loan funds under
Section 23 and 24 of the U.S. Arms Export Control Act. The Purchaser agrees
to make payments in such amounts and at such times as may be specified by the
U.S. Government, including any initial deposit indicated on the Letter of
Offer and Acceptance (LOA?, in order to meet financial requirements arising
from this agreement.

Quarterly billings for amounts due under this agreement will be forwarded
by the Security Assistance Accounting Center (SAAC), and payments (in U.S.
dollars) will be forwarded to that organization by check or wire transfer in
time to meet prescribed due dates. The Statement of Foreign Military Sales
Transactions, DD Form 645, will serve as a statement of account and as a
billing statement. Attachment 1 to the billing statement will be an "FMS
Delivery Listing." SAAC will use its best efforts to forward billings not
later than 45 days before such payments are due. All requests for billing or
supply adjustments should be submitted to the SAAC.

To authorize payments of the billing from funds available under the
appropriate Loan Agreement, the Purchaser is requested to forward a copy of
the billing without attachments directly to the Defense Security Assistance
Agency, Credit Programs Division, 1400 Wilson Boulevard, Suite 535, Architect
Building, Arlington, Virginia 22209. The request for payment by the Purchaser
from loan funds should identify the Loan Agreement from which the payment is
to be made and the appropriate disbursement date. Specific instructions, as
to how to process payment requests, are included in applicable provisions of
the Loan Agreement.

If full payment is not made by the prescribed due date, interest shall be
charged as outlined in General Conditions, paragraph B.3.g. of Anpnex A to the
LOA. The principal of the arrearage shall be computed as the excess of
cumulative financial requirements over cumulative collections (cash or loan)
shown in the Statement of Foreign Military Sales Transactions after the
payment due date. Interest that is assessed on FMS payment arrearages is in
addition to any interest that may accrue pursuant to FMS Loan Agreements.

The initial deposit of § must accompany and is an integral part of
the Purchaser's acceptance of this LOA. The below estimated payment schedule
is provided for the Purchaser's general planning purposes -- it is neither

binding on the U.S. Government nor will it be used invariably as a basis for
requesting payment from the Purchaser. The Purchaser will be required to make
payments in accordance with quarterly billings (DD Form 645) issued by the
SAAC. If the actual payment requirements differ materially from the estimated

FIGURE 7-111-4, Supplementary Financial Terms and Conditions --
FMS Loan or Mixed Cash and FMS Loan Financing.
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payment schedule, the U.S. Government will use its best efforts to provide a
revised payments schedule (DD Form 1513-2) at least 45 days prior to the next
payment due date. '

It is understood that the values on the LOA are estimates, and that the
final amount to be charged for items or services furnished will be equal to
the final total cost to the U.S. Government. When final deliveries are made,
and all costs are known, the SAAC will provide a "Final Statement of Account"
which will indicate final costs of the agreement. Should this amount be more
than funds collected, a final billing (immediately due and payable) will be
concurrently provided. Should the amount be less than funds collected, such
excess funds will be available for payment of unpaid billings for other
agreements., If there are no such unpaid billings, such excess funds will be
disposed of by agreement between the Purchaser and the Comptroller, Defense
Security Assistance Agency.

To assist the Purchaser in developing fiscal plans and annual budgets for
use of loan resources, the U.S. Government provides its best estimate of
anticipated costs of this agreement in the following estimated payment sched-
ule: -

ESTIMATED PAYMENT SCHEDULE

Paymeht Date
, Amount
Initial Deposit

1

FIGURE /-11I-4, (Continued)
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TYPE OF SOURCE OF
ASSISTANCE SuPPLY
TYPE OF SALE CODE CODE AVAILABILITY TERM(S) OF SALE INITIAL DEPOSIT
1. Article(s) sold only from 3 S, €, R* Anytime Cash with Acceptance  100% of total estimated cost
stock, Secs. 21(b)/29
2. Article(s) sold only par- 3 S, €, R* Anytime Cash Prior to Delivery 100% of *5", “€® and *R® coded
ttally from stock, article(s)
Secs. 21(b)/29
3. Service(s) sold only from 3 S To be performed in a Cash with Acceptance 100X of total estimated cost
stock, Secs. 21(b)/29 perfod requiring 100%
inttial deposit
4. Service(s) sold only from 3 S To be performed in a Cash Prior to Delivery As shown in the Financial Annex
stock, Secs. 21{b)/29 pertod not requiring
100X tnitial deposit
5. Service(s) sold partfally 3 S 8. To be performed in Cash with Acceptance 100X of "S* coded services
from stock, Secs. 21(b)/29 a period requiring
100% inftfal deposit
b. To be performed {in Cash Prior to Delivery As shown in the Financial Annex
& period not requir-
ing 100% inttial
“deposit
6. Article(s)/service(s) sold 5 p To be delivered/per- Cash with Acceptance 100X of total estimated costs

* Contractor rebuild/repair modificatfon must be coded *P*

only from procurement,
Secs. 22(a)/29

formed in 2 period
requiring 100% inftial
deposit
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TYPE OF SOURCE OF
ASSISTANCE SUPPLY
TYPE OF SALE CODE CODE AVAILABILITY TERM(S) OF SALE INITIAL DEPOSIT
7. Article(s)/service(s) sold 5 P To be delivered/per- Dependable Undertaking As shown in the Financial Annex
only from procurement, formed over 3 perfiod
Secs. 22(a)/s29 not requiring 100%
e —- = o e init1al deposit
8. Article(s)/service(s) sold 5 P a. To be delivered/ Cash with Acceptance 100X of *P* coded article(s)/
partially from procurement, performed 1n 2 service(s)
Secs. 22(a)/29 period requiring
100% initia)
. deposit
b, To be delivered/  Dependable Undertaking As shown in the Financial Annex
performed in a
pertod requiring
{nitial deposit of
less than 100%
9. Mixed stock and procure- 4 X Not predetermined Dependablie Undertaking/ As shown fn the Financial Annex

ment or source not pre-
determined, Secs. 21(d}/
22(8)/29

Article(s) and/or [}
service(s) sold from

stock, Secs. 21(b) and

first sentence of 21(d)**

11. Article}s) and/or 7
service(s) sold from
procurement, Sec. 22(b)***

10

** Requires approval of Director, DSAA.
*=* Requires approval of the President.

As Required

As Required

Anytime

Anytime

Cash Prior to Delivery

Payment on Oelivery None

Payment 120 days after None
Deltvery
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TYPE OF SOURCE OF
ASSISTANCE supPLY
TYPE OF SALE CODE COOE AVAILABILITY TERM(S) OF SALE INITIAL OEPOSIT
12. Article’s; and/or -] As Required Anytime Payment 120 Days After None
service(s) sold from Delivery
stock, final sentence of
Sec. 21(d)*~
13, FMSO [, DoOI 2000.8 v [ 4 N/A Cash with Acceptance, S5/17th of estimated cost plus
$ . balance as 100X of Administrative charges
b1TTed.
14. FMS0 [I, 0oDI 2000.9 v | 4 N/A Cash Prior to Delivery As shown in the Financial Annex
Dependab le Undertak ing
15. Any, Sec. 23 or 24 4 As required N/A Loan agreement with As shown in the Financial Annex

16. Combination of above
resulting in more than
one terw of sale

17. Federal Republic of
Germany

*** Requires approval of the President.

(. Tine Ttems)

{Show two or more
terms as appropriate)

The D00 will draw re~
quired payments from
the FRG's US Treasury
Deposit Account as
specified in the
monthly statement of
fund requirements in
accordance with 0ol
2110.12

As shown In the Financial Annex
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TABLE 7-111-2

FOREIGN COUNTRIES AND INTERNATIONAL ORGANIZATIONS AUTHORIZED
DIRECT ARRANGEMENTS FOR DEPENDABLE UNDERTAKING

DoD 5105.38-M

COUNTRIES
Africa f Near East and South Asia
Botswana Morocco f Bahrain Pakistan
Cameroon higeria i Bangladesh Oman
Kenya Sudan ; Egypt Qatar
Liberia Tunisia India Saudi Arabia
Israel The United Arab
Europe Jordan Emirates
: Kuwait Yemen Arab
Austria Malta ‘ Lebanon Republic
Belgium Netherlands ! Nepal
Denmark Norway |
France Portugal Western Hemisphere
Germany (Fed. Spain |
Rep. of) Sweden ‘ Bahamas Haiti
Greece Switzer]andl Barbados Honduras
Iceland Turkey Vo Brazil ‘Jamaica -
Ireland United Kingdom Canada Mexico '
Italy Yugoslavia |- Colombia ‘Panama
Luxembourg ' : Costa Rica Peru .
' ' Dominica St. Lucia v
Far East Dominican Republic St. Vincent
: Ecuador Surinam
Australia New Zealand| E1 Salvador Trinidad and
Brunei Philippines Guatemala Tobago
Indonesia Singapore |° Venezuela
Japan Taiwan
Korea Thailand International Organizations
Malaysia

i’ NATO (North Atlantic Treaty Organi-
zation and its agencies)

|
|

roreign Lountries and International Organizations Authorized

Direct Artr_angements for Dependable Undertaking. .
i
I

TABLE /-111-2,

I
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SECTION IV - CONGRESSIONAL SECTION 36(b) NOTIFICATIONS AND
SECTION 133b REPORTS OF FOREIGN MILITARY SALES

A. PURPOSE. The purpose of this section is to provide DoD components with
the procedures to be followed during the processing of a Letter of Offer and
Acceptance (LOA) - DD Form 1513 - when that LOA meets or exceeds the thresh-
olds established for Congressional notification in the Arms Export Control Act
(AECA) and Congressional reporting in title 10, United States Code (USC).
This section enumerates the requirements of the AECA, Section 36(b), and the
UsC, title 10, Section 133b under which Congressional notifications and
reports must be submitted; defines the criteria, responsibilities, and proce-
dures established for the submission of these Congressional notifications and
reports; and prescribes the data elements, format (to include classification),
and procedures for the submission of information to the Defense Security
Assistance Agency (DSAA) required for Congressional notifications and reports.

B.  STATUTORY PROVISIONS, EXECUTIVE REQUIREMENTS, AND EXCEPTIONS,

1. Statutory Provisions. Provisions of the AECA and the USC, title 10
require the Tfollowing submissions to Congress:

a. Governmental Military Export (Section 36{b)) Notification.

(1) Section 36(b) of the AECA requires that, in the case of
any LOA to sell any defense articles or services under the Act for $50,000,000
or more, any design and construction services for $200,000,000 or more, or any
major defense equipment (MDE) for $14,000,000 or more, before such an LOA is
issued, a numbered certification must be submitted to the Congress indicating
(a) the foreign country or international organization to which the defense
article or service is to be offered for sale, (b) the dollar amount of the
offer to sell and the number of defense articles to be offered, (c) a descrip-
tion of the defense article or service to be offered, and (d) the United
States Armed Forces or other agency of the United States which is to make the
offer to sell or, in the case of a sale of design and construction services,
the following must be shown: (a) the purchaser, (b) the U.S. Government
department or agency responsible for implementing the sale, (c) an estimate of
the dollar amount of the sale, and (d) a general description of the real
property facilities to be constructed pursuant to such sale. In either type
of submission, the certification must contain a description of any contribu-
tion, gift, commission, or fee paid or offered or agreed to be paid in order
to solicit, promote, or otherwise to secure such LOA, including (a) the name
of the person who made or will make such payment, contribution, gift, commis-
sion, or fee; (b) the name of any sales agent or other person who is to
receive or has received such payment, contribution, gift, commission, or fee;
(c) the date and amount of such payment, contribution, gift, commission, or
fee; (d) a description of the sale in connection with which such payment,
contribution, gift, commission, or fee was or will be paid; and (e) the
identification of any business information considered confidential by the
person submitting it which is included in the report. Such numbered certi-
fications shall also contain an item, classified if necessary, identifying the
sensitivity of technology contained in the defense articles defense services,
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or design and construction services proposed to be sold. The AECA, Section
36(b), paragraph (4) requires that each certification cite any quarter]y
report under Section 28 of the Act which 1isted a Price and Availability (P&A)
estimate or a request for LOA, which was a basis for the proposed sale. The
FAA, Section 620C(d), requires a special certification for notifications of
proposed sales to either Greece or Turkey.

(2) The AECA, Section 36(b) states that the LOA shall not be
jssued to the North Atlantic Treaty Organization (NATO), any NATO member
country, Japan, Australia, or New Zealand, if the Congress, within 15 calendar
days after receiving such certification, or to any other country or organiza-
tion, if the Congress within 30 calendar days after receiving such certifica-
tion, adopts a concurrent resolution stating that it objects .to the proposed
sale, unless the President states in his certification that an emergency
exists which requires such sale in the national security interests of the
United States. If the President states in his certification that an emergency
exists he shall set forth in the certification a detailed justification for
his determination, including a description of the emergency circumstances
which necessitate the immediate issuance of the LOA and a discussion of the
national security interests involved.

' (3) In addition, the President shall, upon the request of the
Committee on Foreign Relations of the Senate or the Committee on Foreign
Affairs of the House of Representatives, transmit promptly to both such
committees a statement setting forth:

(a) A detailed description of the defense articles,
defense services, or design and construction services to be offered, including
a brief description of the capabilities of any defense article to be offered;

(b) An estimate of the number of officers and employees
of the United States Government and of United States civilian contract person-
nel expected to be neededi1n such country to carry out the proposed sale;

(c) The name of each contractor expected to provide the
defense articles, defense services, or design and construction services
proposed to be sold (if known on the date of transmittal of such statement);

(d) An evaluation, prepared by the Director of the Arms
Control and Disarmament Agency in consultation with the Secretary of State and
the Secretary of Defense, ‘of the manner, if any, in which the proposed sale
would: B

. Contribute to an arms race;

1N =

. Increase the possibility of an outbreak or
escalation of conflict;

™)

. Prejudice the negotiation of any arms controls;
or

| &

. Adversely affect the arms control policy of the
United States;
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(e) The reasons why the foreign country or international
organization to which the sale is proposed to be made needs the defense
articles, defense services, or design and construction services which are the
subject of such sale and a description of how such country or organization
intends to use such defense articles, defense services, or design and con-
struction services;

(f) An analysis by the President of the impact of the
proposed sale on the military stocks and the military preparedness of the
United States;

(g) The reasons why the proposed sale is in the national
interest of the United States;

(h) An analysis by the President of the impact of the
proposed sale on the military capabilities of the foreign country or inter-
national organization to which such sale would be made;

(i) An analysis by the President of how the proposed sale
would affect the relative military strengths of countries in the region to
which the defense articles, defense services, or design and construction
services which are the subject of such sale would be delivered and whether
other countries in the region have comparable kinds and amounts of defense
articles, defense services, or design and construction services;

(j) An estimate of the levels of trained personnel and
maintenance facilities of the foreign country or international organization to
which the sale would be made which are needed and available to utilize effec-
tively the defense articles, defense services, or design and construction
services proposed to be sold;

(k) An analysis of the extent to which comparable kinds
and amounts of defense articles, defense services, or design and construction
services are available from other countries;

(1) An analysis of the impact of the proposed sale on
United States relations with the countries in the regior to which the defense
articles, defense services, or design and construction services which are the
subject of such sale would be delivered;

(m) A detailed description of any agreement proposed to
be entered into by the United States for the purchase or acquisition by the
United States of defense articles, defense services, or design and construc-
tion services or defense equipment, or other articles, services, or equipment
of the foreign country or international organization in connection with, or as
consideration for, such LOA, including an analysis of the impact of such
proposed agreement upon United States business concerns which might otherwise
have provided such articles, services, or equipment to the United States, an
estimate of the costs to be incurred by the United States in connection with
such agreement compared with costs which would otherwise have been incurred,
an estimate of the economic impact and unemployment which would resulit from
entering into such proposed agreement, and an analysis of whether such costs
and such domestic economic impact justify entering into such proposed agree-
ment;
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(n) The projected delivery dates of the defense articles,
defense services, or desigq and construction services to be offered;
i
(0) A detailed description of weapons and levels of muni-
tions that may be required-as support for the proposed sale; and

(p) An analysis of the relationship of the proposed sale
to projected procurements of the same item.
|
b.  Impact on Current Readiness (Section 133b) Report.

: (1) The USC, title 10, Section 133b has replaced the Congres-
sional reporting requirement specified in former Section 813 of the DoD
Appropriation Authorization Act, 1976.

(2) The USC, title 10, Section 133b requires that, for any LOA
to sell or any proposal to transfer defense articles which are valued at
$50,000,000 or more from the United States active military forces' inventories
or from current production, a report shall be submitted to the Congress
setting forth: '

(a) The impact of such sales or transfers on the current
readiness of United States! forces;

(b) The adequacy of reimbursements to cover, at the time
of replenishment of United States inventories, the fu]l replacement costs of
those items sold or transferred; and

|

(c) For each article to be sold (i) the initial issue
quantity requirement for| United States forces for that article, (ii) the
percentage of such requirement already delivered to such forces or contracted
for at the time of the report, (iii) the timetable for meeting such require-
ment absent the proposed sale, and (iv) the timetable for meeting such re-
quirement if the sale is approved

2. Executive Requirements.

a. PreparatioJ and Submission of Notifications and Reports. Under
Executive Order 11958, the Secretary of Defense is delegated the responsibil-
ity of implementing Section 36(b) of the AECA in consultation with the Secre-
tary of State. The DSAA is responsible for preparing and submitting the
Congressional notifications under the AECA, Section 36(b) and reports under
UsC, title 10, Section 133b To minimize de]ays in processing such notifica-
tions, consistent with the 1eg1s1at1ve and other requirements, the procedures
in this section are placed in effect.

b. Advance Section 36(b) Notification. In order to provide
Congress with sufficient time to review the proposed sale about to be notified
under Section 36(b), DSAA has agreed to provide Congress with advance noti-
fication of such offer at least 20 days prior to the submission of the stat-
utory notification. Offers to NATO, any NATO member country, Japan,
Australia, and New Zealand are exempt from the advance notification agreement.

c. Sensitivity of Technology.

b
i
}
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(1) The AECA, Section 36(b), as amended by Section 20(b) of
the International Security Assistance Act of 1979, requires a Sensitivity of
Technology Statement concerning the extent to which the items to be included
in the proposed sale contain sensitive technology or classified information.

(2) For purposes of this requirement, the term "sensitivity of
technology" will be construed to mean the extent to which the unauthorized
disclosure or diversion of any equipment, technical data, training, services,
or documentation required to be conveyed in connection with the proposed sale
could be detrimental to the national security interests of the United States.
The evaluation will address not only sensitive technological information
contained in equipment components or technical documentation related to the
sale, whether classified or not, but also restricted information contained in
classified components or classified documentation required to be released in
connection with the sale.

(3) It should be noted that the evaluation of sensitivity is
to be made solely with reference to unauthorized disclosure or diversion of
the defense equipment, technical data, training, services, and documentation
to be provided and need not address either the risk of such unauthorized
disclosure or diversion (covered by National Disclosure Policy procedures and
Under Secretary of Defense Research & Engineering review) or the foreign
policy implications of authorized use by the proposed recipient (covered by
Arms Export Control Board (AECB) procedures).

(4) Whenever the transfer of sensitive technological infor-
mation 1is involved, the equipment components, types of documentation, or
technical data containing the sensitive information are to be identified, and
the reasons for considering them as sensitive information must be provided.
Whenever the transfer of classified defense equipment of classified documenta-
tion is required, the classified components or types of documentation contain-
ing the classified information must be identified and the reasons for the
classification are to be provided.

(5) The DSAA will forward the required Sensitivity of Tech-
nology Statement by a separate classified annex since the public disclosure of
such information could adversely affect the foreign and defense policy inter-
ests of the United States.

d. Congressional Objection to a Proposed Sale. When signing H.R.
13680, 94th Congress {P.L. 94-329, 30 June 19/6), the International Security
Assistance and Arms Export Control Act of 1976, the President, based upon
constitutional grounds, reserved the right to proceed with a sale notwith-
standing the adoption of a concurrent resolution of objection by Congress.

3. Exceptions.

a. Impact on Current Readiness (Section 133b) Report Exceptions.
No Section 133b report 1s required 1f a proposed foreign military sale of
defense articles valued at $50,000,000 or more is to be taken from other than
a regular military component (active forces) inventories, nor is such report
made if such sale is to be executed through a U.S. Government procurement
contract and no concurrent procurement for the U.S. Government's own

7-111



DoD 5105.38-M

requirements is expected to be underway at the time the LOA is accepted by the
purchaser. .

b. Price and Availability (P&A)/Planning and Review (P&R). No
Section 36(b) notification is required for the provision to a prospective
purchaser of separately stated P&A or P&R data even though applicable noti-
fication thresholds are met or exceeded. However, P&A data meeting threshold
requirements which are later transferred to a DD Form 1513 must be notified to
the Congress under Section 36(b) procedures before the LOA containing such P&A
data may be provided to the)prospective purchaser,

C. CRITERIA AND RESPONSIBILITIES FOR CONGRESSIONAL SUBMISSIONS.

1. Processing Letters of Offer for $50 Million or More or for Major
Defense Equipment (MDt) of 514 MiT1ion or More, or for Design and Construction
Services for $200,000,000 or More,

a. In compliance with the AECA, Section 36(b), Congress must be
provided with a notification of all "“Letters of Offer" to sell any defense
articles or services for $50 million or more, ary MDE of S14 million or more,
or for design and construction services for <200 000,000 or more, before such
LOA is issued. The Defense Security Assistance Acency has been deS1gnated to
submit this notification to the Congress.

b. .The 0SD Gengral Counsel has determined that the term "Letter of
Offer" used in the AECA pertains to any proposed sale of defense articles or
services to any foreign government or entity, whether or not the initial
document (or set of documents) to be used to consummate the sale is a DD Form
1513 "Letter of Offer and Acceptance," or a document bearing another name. If
a document other than a DD|Form 1513 is used for this purpose, a DD Form 1513
shall be subsequently executed to conclude the final details of the agreement
unless an exception is authorized bv the Director, DSAA. If there is a
conflict between the terms!of the agreement and the DD Form 1513, the agree-
ment shall provide that the DD Form 1513 will govern.-

c. The statutory requirement for notification, as well as the
requirement for advance notification to the Congress extend to any undertaking
by the Department of Defense to establish an FMS transaction. This includes,
but is not limited to FMS transactions embodied in the following:

(1} Memorandum of Understanding for Coproduction of military
items,
i

(2) Cooperative Research and Development Agreements, and

(3) Prov1d1ng specific items or services under any existing
general agreements, such as the Engineering Assistance Agreement entered into
between the Army Corps of Eng1neers and the Saudi Arabian Government in 1965,

d. The AECA, Sect1on 36(b), notifications to the Congress are to
be made when:

(1) An LOA under preparation is expected to meet or exceed the
thresholds; ‘
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(2) A Letter of Intent (LOI), meeting or exceeding the thresh-
olds, is authorized to be accepted by a DoD component; or

(3) An LOA amendment is prepared adding $50 million or more to
an existing FMS case unless such amendment results solely from identifiable
inflationary cost increases, and to any amendment adding MDE valued at S14
million or more. These provisions also apply to any amendment which would
increase the value of an existing case from under $50 million to a value of
S50 million or more, and any amendment which would increase the value of MDE
in an existing case from under S14 million to a value of S14 million or more,
New LOAs will be processed to cover the new requirements unless such amend-
ments are absolutely necessary and justified, in writing, to the Director,
DSAA.

e. The following are examples of MDE FMS cases that must be
notified under Section 36(b):

(1) An FMS case for a single line item of MDE totalling S14
million or more.

v (2) An FMS case for two or more line items of MDE totalling
$14 million or more,

(3) An amendment to an FMS case for additional units of MDE if
that portion of the amendment totals S14 million or more.

f. MDE FMS cases that do not require notification under Section
36(b) are:

(1) An FMS case for one line item of MDE totalling less than
$14 million. The case does not contain any other MDE; however, other defense
items are included which bring the total case value to more thar $14 million
but less than $50 million,

(2) An FMS case for one line item of MDE totalling less than
S14 million. The case does not contain any other MDE; however, spare parts,
publications, and training associated with the MDE are included which bring
the total case value to more than $14 million but less than $50 million,

g. The following special considerations apply to Foreign Military
Sales Order (FMSO) cases:

(1) An amendment to an LOA for a FMSC I transaction, the
result of which brings the total case value of that LOA and related amendments
to $50 million or more, does not require prior Section 36(b) notification to
the Congress.

(2) A FMSO I transaction for $50 million or more, or an
amendment to a FMSO I transaction which adds $50 million or more to the
previous case total, or a LOA for a FMSO Il transaction for $50 miliion or
more does require prior Section 36(b) notification to the Congress.

h. The above exception to Section 36(b) notification of FMSO I
amendments is based on the following:
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(1) FMSO I cases must be amended each year to. adjust the
dollar values based on requ151t1on activities and new LOAs for this purpose
are not practicable, and

(2) FMSO I cases reflect customer equity in the U.S. supply
system and defense art1c1es upon which these cases are based are not shipped
to the country, but are drawn down against a corresponding FMSO II LOA.

2. Issuing Letters.of Offer for $50 Million or More or for MDE of $14
Million or More. ,

a.- The AECA prov1des that the LOA shall not be issued if Congress,
within 30 calendar days '(15 calendar days for NATO, NATO member nations,
Japan, Australia, or New Zealand) after receiving the notification, adopts a
concurrent resolution stating that it objects to the proposed sale, unless the
President, in his not1f1cat1on to Congress, had certified that an emergency
exists which requires such sale in the national security interests of the
United States. |

b. If Congresg adopts a concurrent resolution objecting to a
proposed sale, the D1rector, DSAA will promptly notify the applicable DoD
component of that fact, seek the guidance of the President as to the course of
action which should be taken, and advise the cognizant DoD component of the
action to be taken (see paragraph B.2. d above).

3. Additional Requ1red Congressional Submission Relating to Letters of
Offer for 350 Million or More. In compliance with the USC, title 10, Section
133b, the Secretary of Defense is required to submit a report to the Congress
when there is a LOA to sell or a proposal to transfer defense articles that
are valued at $50 m1111on|or more from the inventories of a regular component
of the armed forces or from current production.

D. PROCEDURES.

1. Categories of Purchasers,

a. The AECA mLkes a distinction between exempted purchasers (i.e.,
NATO, NATO countries, Japan, Australia, and New Zealand) and non-exempted
purchasers (all others).
b. For exemptkd purchasers:
(1) Advanfe notification is not required.
(2): The kaiting period after statutory notification is 15
|

2. State and Defense Relationship, Staffing Agreement, and Timing.

days.

a. Prior to Iany advance or statutory notification to Congress
under the AECA, Section 36(b), the DSAA must receive clearance from the
Department of State for that notification.
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b. Representatives of the State and Defense Departments have
agreed that State policy deliberations, intra-agency coordination, and sub-
mission for Presidential approval (if required) and Defense preparation of the
Section 36(b) notice, Section 133b report, and the LOA all aim toward the
common objective of completing these actions within 60 days after receipt of
the prospective purchaser's complete request. The procedures established in
this section are designed to meet these objectives.

c. Under normal circumstances the milestones indicated in Figures
7-1V-1 and 7-1V-2 should be met by all functional areas involved in the pro-
cessing of Section 36(b) notifications and LOAs.

3. Submission of Supporting Data.

a. Concurrent with LOA or LOI preparation the cognizant DoD com-
ponent must submit the supporting data required for Congressional notification
to the DSAA/Comptroller-Foreign Military Sales Division (DSAA/Compt-FMSCD). A
Letter of Request (LOR) card (one card) will be attached to each initial
submission of supporting data. If the LOR case information has not been
previously entered into the 1200 system, DSAA will make the entry. Supporting
data are to be submitted, using the prescribed formats, within ten days of
notification by the DSAA (either written or oral) for significant combat
equipment or within ten days of the receipt for nonsignificant combat equip-
ment request from the purchaser. This submission is to include a statement as
to whether nor not a Section 133b report will be required to be sent to the
Congress.

b. Appropriate steps will be taken by the DoD components to obtain
field inputs as necessary to meet the ten day objective. Additionally, cost
estimates will include separate identification of the estimated dollar value
and specific items of the MDE portion of the proposed sale. Should it be
impractical to meet the ten day deadline, approval for extension must be
sought from Chief, FMS Control Division, DSAA,

c. Requests from exempted prospective purchasers require the sub-
mission of supporting data for statutory Congressional notification specified
in Table 7-1V-2 (Military Justification), Table 7-IV-3 (Statutory Notifica-
tion), one copy of the unsigned LOA (without financial analysis or termination
liability worksheets), DSAA 1200 system LOR and ("card one"), and, as re-
quired, Table 7-1V-4 (Sensitivity of Technology) and Table 7-IV-5 (Impact on
Current Readiness Report).

d. Requests from non-exempted prospective purchasers require the
submission of supporting data for advance Congressional notification specified
in Table 7-1V-1 (Advance Notification), Table 7-1V-2 (Military Justification),
DSAA 1200 system LOR and ("card one"), and, as required, Table 7-IV-4 (Sensi-
tivity of Technology).

e. To the extent possible for non-exempted prospective purchaser
requests, the submission should also include the supporting data required to
meet the statutory notification requirement as specified in Table 7-1V-3 and
one copy of the unsigned LOA (without financial analysis or termination
liability worksheets). If these data can be provided during the initial
submission, and no Section 133b report is required, no further data are needed
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in order for personnel of the FMS Control Division to process the advance and
statutory Section 36(b) notifications.

f. To the extent that it is not possible for the DoD component to
provide statutory notification Table 7-1vV-3 data with the initial submission,
these data along with data in support of Section 133b reporting requirement
(Table 7-1vV-5), if appropriate, and one copy of the unsigned LOA (without
financial analysis or termination 1liability worksheets) will be forwarded to
DSAA/Compt-FMSCD as early as possible but no later than ten days after the
start of the 20 day advance notification period so that the follow-on statuto-
ry notification will not be delayed. Should it be impractical to meet the ten
day deadline, approval for extension must be sought from Chief, FMS Control
Division, DSAA,

g. As the process evolves, the cognizant DoD component will be
informed via message of each Congressional notification and provided with a
copy of the letters which transmit the advance and statutory Section 36(b)
notifications to the Congress.

h. Following completion of the 20 day advance notification period
and after State clearance, the Director, DSAA, will provide the statutory
Section 36(b) notification of the proposed sale to the Congress. At this
time, and after receiving express authority from the Comptroller, DSAA, and
coordination with DSAA Operations, the cognizant DoD component will furnish a
copy of the unsigned LOA to the purchaser as an enclosure to a transmittal
letter in the format of Table 7-IV-6 (Transmittal Letter for the Unsigned
LOA). If Congress adopts a concurrent resolution objecting to a proposed
sale, the Director, DSAA will promptly notify the applicable DoD component of
that fact, seek the guidance of the President as to the course of action which
should be taken, and advise the cognizant DoD component of the action to be
taken,

i. DoD components will submit signed LOAs to the DSAA/Compt-FMSCD,
Countersignature Branch no later than five working days prior to completion of
the statutory 15 or 30 day Congressional review period. Unless there are
appropriate reasons to do otherwise, the expiration date assigned by the DoD
components will allow for normal country review periods beyond the final date
of the Congressional review. When the signed LOA is submitted to the DSAA it
will include in Block 11 under "DSAA Accounting Activity" the identifying DSAA
Transmittal Number used for the statutory Congressional notification ?e.g.,
80-15). This number will be shown on the message sent to the DoD component
advising of the dispatch of the statutory notification.

j. Cases for $7 million or more must be submitted to the Counter-
signature Branch with a termination 1iability worksheet -- except for FMSO I
and Il cases, spare parts requisition cases, training cases, equipment and
services cases where the source is DoD inventories, or programs for which
termination liability requirements have been waived pursuant to DoD 7290,3-M.

k. Upon the expiration of the statutory 15 or 30 day waiting
period the Comptroller, DSAA, will, if Congress has not adopted a concurrent
resolution objecting to the proposed sale, countersign the LOA and return the
original to the cognizant DoD component and forward a copy to SAAC. Upon
receipt of the DSAA countersigned LOA, the cognizant DoD component may forward
the original signed LOA to the prospective purchaser,
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E. CLASSIFICATION.

1. Advance Section 36(b) Notifications. A1l data, information, and
advance Congressional notifications of proposed sales to all prospective
purchasers will be treated as, and marked "SECRET" or "CONFIDENTIAL" until the
statutory notification is provided to the Congress. The following classifica-
tion guidelines apply to all inputs of supporting data required for advance
notifications by the Foreign Military Sales Control Division:

a. If none of the data presented is classified, the documents will
be stamped "SECRET" or "CONFIDENTIAL" on the top and bottom of each page, all
paragraphs will be preceded by "(U)," and the following marking will be shown
on the bottom of the first page of each submittal:

"CLASSIFIED BY SAMM (DOD 5105.38-M) (CHAPTER 7, SECTION IV)
DECLASSIFY ON STATUTORY NOTIFICATION TO
CONGRESS UNLESS REQUIRED OTHERWISE
BY COMPETENT AUTHORITY."

b. If any of the data presented is classified, the documents will
be stamped with the required level of classification on the top and bottom of
each page, each classified paragraph will be marked with the required classi-
fication, and the appropriate "classified by" and "declassify on" data are to
be entered on the bottom of the first page of each submittal. - The marking
indicated in paragraph l.a. above will not be used on these submittals.

2. Statutory Section 36(b) Notifications. As specified in the AECA,
Section 36(b), each statutory notification provided to the Congress is to be
unclassified except that the dollar amount and quantity of the offer and
details of the description of the defense articles or services offered may be
classified. Furthermore, the justification may also be classified. However,
if any of the items are to be classified, the rationale must be provided,
fully justified, and the justification attached to the statutory notification
data submission (Table 7-1V-3). Supporting data inputs pertaining to statuto-
ry notifications will be submitted to DSAA/Compt-FMSCD in accordance with the
following classification guidelines:

a. If none of the data presented is classified, the procedures
indicated in paragraph l.a. above are to be followed.

b. If any of the data presented is classified, the procedures
indicated in paragraph 1.b. above are to be followed.

3. Sensitivity of Technology Statements. Classification guidance
indicated 1in paragraph i1.a. or l.b. above 1s to be followed in submitting
Sensitivity of Technology statement supporting data to the DSAA/Compt-FMSCD.

4, Impact on Current Readiness Section 133b Reports. Classification
guidance 1indicated 1in paragraph l.a. or 1.b. above 1s to be followed in

submitting the USC, title 10, Section 133b, supporting data to the DSAA/
Compt-FMSCD,
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FIGURE 7-1v-2
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' TABLE 7-1V-1
ADVANCE NOTIFICATION DATA

t

(CLASSIFICATION)

MEMORANDUM FOR (or LETTER TO) THE COMPTROLLER, DSAA (ATTENTION: FMSCD)
SUBJECT: Data for a Possible Advance Section 36(b) Notification (U)

|
1. (U) The following supporting data are provided in accordance with
Chapter 7, Security Assistance Management Manual:

a. (*) Prospective purchaser:
b. (*) Description and quantity or quantities of all articles

and/or services under consideration for purchase (to include all MDE and
non-MDE items, segregating the MDE items and indicating the MDE value):

c. (*) Estimated dollar value of this case (to include all costs .

associated with this proposed sale e.g., packing, crat1ng, handling, transpor-
tation, administrative changes, etc.):
|
d. (*) Description of total program of which this case is a part
(including any associated weapons, training, construction, logistical support,
or other direct supply imp‘icetions not included in the case itself):

e. (*) Estimated value of total program of which this case is a
part (including the estimated number and dollar value of any increments and
the duration of the total ?rogram, if it is a multi-year project):

f. (*) Prior re1ated cases, if any (including case designators,
descriptions, values, acceptance dates, etc.):

g. (*) DoD component:

[
h. (*) Estimated date LOA will be ready for statutory notifica-
tion to Congress: .

i. (*) Case deLignator:

J. (*) A description of each payment, contribution gift, com-
mission or fee paid or offered or agreed to be paid in order to solicit,
promote or otherwise to secure such LOA. Description should include:

CLASSIFIED BY: (See DoD 5105.38-M, Chapter 7, Section IV,)

(CLASSIFICATION)

!
[

TABLE 7TIV'1’ Advance Notification Data.
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(CLASSIFICATION)

(1) Name of person who made such a payment, contribution,
gift, commission, or fee:

(2) The name of any sales agent or other person to whom such
payment, contribution, gift, commission, or fee was paid:

(3) The date and amount of such payment, contribution, gift,
commission, or fee:

(4) A description of the sale in connection with which such
payment, contribution, qift, commission, or fee was paid:

(5) The identification of any business information considered
confidential by the person submitting the information under the AECA, Section
39 to the Secretary of State:

k. (*) Sensitivity of technology contained in the defense articles
or defense services proposed to be sold (see Section B.2.c. of this section
for definitions, Note 1 below for entry requirements, and Table 7-1V-4 for
details of required data and format):

1.  (*) Previously reported under DSAA(A) 1138 Report requirements?
If so, for which fiscal year quarter?

m. (*) Third party transfer certification:

(1) Name of the proposed th1rd party rec1p1ent of these
articles, training, or other defense services:

(2) Reason for the proposed transfer:
(3) Date on which such transfer is proposed to be made:

n. (*) Expected security classification of the case and LOA after
statutory notification (If the case and LOA will be classified, cite rationale
and attach justification.):

0. (U) Action officer's name, office, and telephone number (For
individuals located in the Washington area provide commercial number, others
are to provide AUTOVON and commercial numbers.):

2. (*) Impact on Current Readiness (Section 133b) Report will/will not
be required. (If deemed as not required, provide rationale and attach justi-
fication.)

Attachments (see Note 2 below.):

(CLASSIFICATION)

TABLE /-1V-1. (Continued)
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(CLASSIFICATION)

(*) Indicate required security classification paragraph markings per Chapter
7, Section IV,

NOTE: 1., Whenever a proposed sale involves no transfer of sensitive tech-
nology or classified information, the word "None" will be entered under this
heading. Whenever the transfer of sensitive technology or classified informa-
tion is involved, the words "See Attachment " will be entered under the
heading and the data specified in Table 7-IV-¥ will be attached to the sub-

mission,

"NOTE: 2. Attach the Military Justification (Table 7-IV-2), a copy of the
DSAA 1200 system LOR card ("one card"), and if required the Sensitivity of
Technology (Table 7-1V-4), justification for security classification of the
case and LOA after statutory notification, and the rationale why Section 133b
report will not be required. If data is available and Section 133b report
will be required, the data required by Table 7-IV-5 may also be attached.

L

!

t

j 1ABLE 7-1V-1, (Continued)
|
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TABLE 7-1v-2
MILITARY JUSTIFICATION DATA
(CLASSIFICATION)
MILITARY JUSTIFICATION (U)

(*) One-sentence paragraph identifying all defense articles and/or services
proposed for sale and the estimated total cost of the offer to be made to the
prospective purchaser,

(*) One or two-sentence paragraph describing broadly the contribution which
the sale will make toward achieving the foreign policy and national security
objectives of the United States.

(*) A short paragraph on foreign policy and military developments in the
region affecting the sale, whether comparable weapons exist in the region, and
the effect of the sale on the regional military balance.

(*) A short paragraph describing why the prospective purchaser needs the
articles and how it intends to use them. This paragraph is to address the
ability of the prospective purchaser to absorb the articles and the effect of
the sale on the prospective purchaser's military capabilities. If the sale
was due in part to the results of a U.S. survey, this is to be brought out in
this paragraph.

(*) Identification and location of the prime contractor or principal contrac-
tor, if not applicable, provide rationale.

(*) Estimate of the number of additional U.S. Government personnel and U.S.
contractor representatives required in the territory of the prospective
purchaser to implement the proposed sale and the length of time during which
they will be needed.

(*) Any impact on U.S. defense readiness which would result from the proposed
sale. -

CLASSIFIED BY: (See DoD 5105.38-M, Chapter 7, Section IV.)
(CLASSIFICATION)

(*) Indicate required security classification paragraph markings per Chapter
7, Section IV,

NOTE: The above outline is a guide for preparing the typical justification.
It need not be followed rigidly when variations will produce a clearer presen-
tation; however, each aspect listed is to be considered and addressed.

TRBLE /-1V-Z. Military Justification Data.
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TABLE 7-1V-3
STATUTORY NOTIFICATION DATA
(CLASSIFICATION)
MEMORANDUM FOR (or LETTER TO) THE COMPTROLLER, DSAA (Attention: FMSCD)
SUBJECT: Data for a Possibie Statutory Section 36(b) Notification (U)

|
1. (U) The following supporting data are provided in accordance with
Chapter 7, DoD 5105.38-M:

a. (*) Prospective purchaser;
b. (*) DoD component;
c. (*) Case designator;

d. (*) Total dollar value (amount to be the same as that entered
in block 27 of the DD Form 1513);

|
e. (*) Description and quantity or quantit1es of all articles
and/or services under cons1derat1on for purchase (to include all MDE and
non-MDE items, segregating' the MDE 1tems and indicating the MDE value);

f. (%) Expected secur1ty classification of the sale after statu-
tory notification (If the sale is to be classified, cite rationale and attach
justification.); 5

g. (*) Sales comm1ssion, fee, etc. paid, offered, or agreed to be
paid (See Note 1);

R
h, (*) The impact of such sales or transfers on the current readi-
ness of United States forqes;

|
i. (*) The adequacy of reimbursements to cover, at the time of
replenishment to United States' inventories, the full replacement costs of
those items sold or transferred;

l
j. (*) If reimbursements are inadequate, explain impact and justi-
fication for such disparity;

|
CLASSIFIED BY: (See boDJ5105.38—M, Chapter 7, Section IV.)
I‘.

|
(

(CLASSIFICATION)

{
TABLE 7-1V-3. Statutory Notification Data.

|

|
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(CLASSIFICATION)

k. (*) Sensitivity of technology contained in the defense articles
or defense services proposed to be sold ?gee Section B.2.c. of this chapter
for definitions, Note 2 below for entry requirements, and Table 7-1V-4 for
details of required data and format);

1.  (*) Previously reported under DSAA(Q) 1138 Report requirements?
If so, for which fiscal year quarter?

m. (*) Third party transfer certification;

(1) Name of the proposed third party recipient of these
articles, training or other defense services;

(2) Reason for the proposed transfer;
(3) Date on which such transfer is proposed to be made;

n. (*) Security classification of the LOA after statutory notifi-
cat1o? (If the LOA will be classified, cite rationale and attach justifica-
tion

o. (U) Action officer's name, office, and telephone number (For
individuals located in the Washington area provide commercial number, others
are to provide AUTOVON and commercial numbers.).

2. (*) Impact on Current Readiness (Section 133b) Report will/will not
be required. (If deemed as not required, provide rationale and attach justi-
fication.)(See NOTE 3 below.)

Attachments (See Note 4 below.):

(CLASSIFICATION)

(*) Indicate required security classification paragraph markings per Chapter
7, Section IV,

NOTE: 1. Information supplied under g. shall be in the same detail as is
required to be supplied under 1.j. of Table 7-1V-1,

NOTE: 2. Whenever a proposed sale involves no transfer of sensitive tech-
nology or classified information, the word "None" will be entered under this
heading. Whenever the transfer of sensitive technology or classified informa-
tion is involved, the words "See Attachment " will be entered under the
heading and the data specified in Table 7-1V-Z will be attached to the sub-
mission if required and previously not provided.

TABLE /-1V-3. (Continued)
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NOTE: 3. If the advance notification data submission addressed this subject
by either providing the rationale for not reporting Section 133b data or by
submitting the data required for this report as specified in Table 7-1V-5
state: "Information has been provided." However, if the prospective purchas-
er is an exempted entity this paragraph must be completed and, if required,
the data required in Table 7-1V-5 attached.

NOTE: 4. If the prospective purchaser is an exempted entity attach the
Military Justification (Table 7-1V-2) a copy of DSAA 1200 system LOR card
("one card"), and if required, the Sensitivity of Technology (Table 7-1V-4)
and Section 133b report data (Table 7-1V-5). Also, if case and LOA are to be
classified per paragraph f. and/or n. above, attach the required justifi-
cation,

j TABLE 7-1V-3. (Continued)

7-126




DoD 5105,38-M

TABLE 7-1v-4
SENSITIVITY OF TECHNOLOGY DATA

(CLASSIFICATION)
SENSITIVITY OF TECHNOLOGY (U)

(*) A description, in as many paragraphs as required, of the sensitive as
well as classified components of any equipment, technical data, training,
services, or documentation (to include the specific classification of each)
required to be conveved in connection with the proposed sale. The input will
address not only sensitive technological information contained in equipment
components or technical documentation contained in the sale, whether classi-
fied or not, but also restricted information contained in classified compo-
nents or classified documentation required to be released in connection with
the sale. The equipment components, types of documentation, or technical data
containing the sensitive information are to be identified and the reasons for
considering it sensitive information be provided. Whenever the transfer of
classified defense equipment or classified documentation 1is required, the
classified components or types of documentation containing the classified
information are to be identified and the reasons for the classification be
provided. A brief description of the anticipated consequences of this tech-
nology being lost to a technologically advanced or competent adversary is also
to be provided.

(*) As the final paragraph of the submission, one of the following sta-
tements must be included: "(C) Release of this technology is within the
classification guidelines for disclosure to (indicate country) as stipulated
in National Disclosure Policy (NDP-1)." or, "(C) An exception to National
Disclosure Policy (NDP-1) was granted for (indicate country) on (indicate
date) for the release of (indicate security classification level) information
pertaining to (indicate item)."

CLASSIFIED BY: (See DoD 5105,38-M, Chapter 7, Section IV.)

(CLASSIFICATION)

(*) Indicate required security classification paragraph markings per Chapter
7, Section 1IV.

NOTE: For explanation of terms and details see Chapter 7, paragraph B.2.c.

TABLE /-1V-4, Sensitivity of Technology Data.
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[

i TABLE 7-1v-5
IMPACT ON CURRENT READINESS REPORT DATA ‘
(CLASSIFICATION)

DATA FOR POSSIBIE IMPACT ON CURRENT READINESS (Section 133b) REPORT (U)

1. (U) The following supporting data are provided in accordance with
Chapter 7 of the Security Assistance Management Manual:

a.
b.

c.

forces:

forces:

(*) Prospective purchaser:

(*) Selling DoD component:

(*) Type and quantity of equipment:
(*) Total esﬁimated dollar value:
(*) Source of supply:

(*) Impact of sale of articles on current readiness of U.S.

b

R .
(*) Adequacy of reimbursements to cover replacement cost:

o @

(1) The In?fia] Issue Quantity (IIQ) requirements for U.S.

(2) Percentage of such requirement already delivered to U.S.

forces or contracted for at this time:

(3) The t1%etab1e for meeting the requirement for U.S. forces

absent this proposed sale: !

(4) The timetable for meeting the requirement for U.S. forces

if this sale is approved: t

]
2. (U) Action officer's name, office, and telephone number:

CLASSIFIED BY:

(See DoD 5;05.38-M, Chapter 7, Section 1IV.)
["  (CLASSIFICATION)

(*) Indicate required security classification paragraph markings per Chapter

7, Section IV,

l

TABLE /-1V-5, §Impact on Current Readiness Report Data. .

i
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TABLE 7-1V-6
TRANSMITTAL LETTER FOR THE UNSIGNED LOA

Dear

Enclosed for consideration and analysis by your Government is an unsigned
advance copy of the "United States Department of Defense Offer and Accep-
tance," DD Form 1513, for FMS case (case designator).

Section 36(b) of the Arms Export Control Act requires that notification
be given to the Congress of the United States before the Department of Defense
jssues any offer to: (1) sell defense articles and services, the estimated
total costs of which are $50,000,000 or more, or (2) sell major defense
equipment, the estimated total costs of which are $14,000,000 or more.
Section 36(b) further provides that the offer to sell not be issued if the
Congress, within ( * ) calendar days after receiving such notification, adopts
a concurrent resolution stating n effect that it objects to the proposed sale.
(Under the Constitution of the United States, a concurrent resolution of the
Congress does not require Presidential approval and is not subject to veto by
the President.

The Department of Defense has transmitted the required notification of
the enclosed proposed FMS case (case designator) to the Congress on (date).
Assuming that the Congress does not object to this proposed FMS case, enclosed
DD Form 1513 will be signed and issued to your Government by the authorized
Department of Defense representative on or about (date). In the event that
the Congress should object to this proposed sale, you will be notified prompt-
ly of that fact.

Should your Government wish to accept this proposed FMS case, wait until
receipt of the signed DD Form 1513 (forwarded after the Congressional noti-
fication period is completed) and complete Blocks 23, 28, and 29 on .the
original and top three copies of the signed DD Form 1513 only. Completion by
your Government of Blocks 23, 28, and 29 on the enclosed unsigned advance copy
of the DD Form 1513 will not be deemed to be valid.

Sincerely yours,

* For non-exempted purchasers enter: thirty (30)
For exempted purchasers enter: fifteen (15)

TABLE /-1IV-b6, Transmittal Letter for the Unsigned LOA.
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CHAPTER EIGHT
FMS CASE PERFORMANCE

SECTION I - CASE IMPLEMENTATION AND EXECUTION

A.  IMPLEMENTATION.

1. After receiving the initial deposit, together with a copy of the
accepted LOA and the applicable request for obligational authority (0/A), SAAC
issues O/A to the cognizant implementing agency (I/A), e.g., MILDEP, The 0/A
is evidence that proper acceptance, including cash deposit, has been received
and the FMS case may be implemented.

2. The DD Form 1513 provides the basic information concerning, and
authority for, a given FMS case. However, a DD Form 1513 by itself may not be
sufficient to permit an FMS case to be implemented. In this regard, I/As may
issue case implementing instructions to applicable activities within the DoD.

B.  EXECUTION.

1. The execution phase of the case is usually the longest in terms of
time. It is that phase during which the articles and/or services purchased on
the DD Form 1513 LOA are actually produced/performed by the military depart-
ment under the authority granted by the LOA.

2. The means by which the USG fulfills the requirements of the FMS
program depend on the nature of the materiel and services being furnished. A
typical program involves the procurement of items from new production, as well
as providing selected items from government stocks. The complete system then
may be composed of both contractor-furnished and government-furnished equip-
ment, subsystems and materiel. Items to be procured are contracted for by
cognizant DoD buying activities. FMS requirements may be consolidated with
USG requirements or placed on a separate contract, whichever is more expedient
and cost effective. Defense Acquisition Regulation (DAR) provisions applica-
ble to DoD also apply to procurements for FMS customers.

3. The actual acquisition and performance actions for the FMS program
are carried out by USG activities in the same manner and using largely the
same internal management organizations as for USG programs.

4, Logistics is the discipline that incorporates the functional areas
which carry out the execution of the FMS case. These functional areas are
acquisition, supply, transportation, maintenance and training. The concurrent
discipline of financial management closes the loop of the execution phase.

5. As a part of the discussion of the Execution phase, it is advisable
to re-visit the Total Package Approach/Total Program Concept. The Total
Package Approach (TPA) is a means of insuring that the FMS customers are aware
of and are afforded the opportunity to plan for obtaining all necessary
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support items, training and 'services required to efficiently introduce and
operationally sustain major items of equipment/systems considered for pur-
chase. The key word is "sustain." Any one who has responsibility for P&A or
case preparation must be able to offer the complete package for sustainability
to the purchaser. In addition to the system itself the four major categories
that we should consider in the TPA include: Training, Technical Assistance,
Initial Support and Follow-on Support.
|

6. DoD 7290.3-M, Chapter 6, requires the orderly maintenance of case
files. It is emphasized thaﬁ well-organized files provide an audit trail for
FMS management reviews and other planning actions,

|

SECTION II - ACQUISITION FOR FMS

|
A.  DOD REGULATIONS AND PROCEDURES.

1. Compliance with DoD Regulat1ons In keeping with the DoD policy,
acquisition for FMS purchasers will be in accordance with U.S./DoD regulations
and procedures, This affords the foreign purchaser the same benefits and
protection that apply to DoD procurement and is one of the principal reasons
why foreign governments and international organizations prefer to procure
through FMS channels. , f :

2. Defense Acquisition Requlation (DAR), The DoD 1is authorized to
enter into contracts for "the purpose of resale to foreign governments or
international organizationsl The DAR shall apply to all purchases and con-
tracts made by the DoD for jacquisitions in support of FMS, Some of the most .
pertinent DAR sections relative to FMS are Yisted below:

1-500 thru 1-505.4 and
6-1305.1 thru 6-1305.6

a. Agents Fees and Commissions

b. Contractor Risk for FMS - 3-808.6

c. Sole Source Designation - 3-210.2 and
. - 6-1307

d. Foreign Acquisitions - Section 6-00

e. Notificationi to Contractors - 6-1303.2

f. Costs of Doing Business with - 6-1304.3

a Foreign Government
g. FMS Selling Costs and - 15-205.37(b)
A11ocat1om to Contracts
J
3. Acquisition Notification of FMS Requirements. In accordance with
Section 6-1303.Z2 of the DAR, when the acquisition for FMS is expected to
involve a contract in excess of $10,000 which cannot be placed on the basis of
price competition (for example when the FMS purchaser requests a specific sole
source), prices, delivery'data and other relevant information shall be re-
quested from the prospectyve source and the request shall indicate that the
information is for the purpose of a potential sale under FMS and shall identi-
fy the prospective FMS purchaser(s).
o

|

}
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B. FMS CUSTOMER REQUESTS FOR SPECIFIC SOURCE.

1. Sole Source Designation. With regard to the source selection
process, the FMS purchaser may request that a defense article or defense
service be obtained from a particular source. In such cases, DAR 3-210.2
(xviii) provides authority for the U.S. Government to negotiate on a sole
source basis. Such requests may be honored (see DAR 6-1307) when the sole
source designation is based upon the objective needs of the FMS purchaser as
stated by the purchaser. In this regard, the purchaser is required to provide
the basis and justification for a sole source request. The request shall not
be honored in any case of patently arbitrary, capricious or discriminatory
exclusion of other sources.

2. Subcontractor Sole Source Designators. The FMS purchaser may also
request that a sole source subcontract be placed with a particular firm. The
DoD Contracting Officer will honor such a request for subcontract placement on
the same basis as indicated above for prime sources. It should be noted that
the designation of subcontractors carries a risk which should be brought to
the attention of the FMS purchaser. Clearly, the sole source designation of a
component constitutes a warranty by the U.S. Government to the prime contrac-
tor that the desianated item will be suitable for its intended purposes. In
the event that problems in the performance or integration of the component are
subseouently experienced and are attributable to its characteristics, the
specification may be held to be defective in that respect and any increased
costs incurred by the customer in correcting or attempting to correct the
problem may be recovered by the contractor. Since by law such additional costs
must be borne by the FMS purchaser, the purchaser should be advised of this
potential expense at the time the sole source designation is requested.

3. FMS Purchaser Involvement. The purchasing activities of defense
components and prime contractors shall implement FMS requirements using normal
procurement and contract management procedures as set forth in the DAR, other
directives and pertinent contractual provisions. Representatives of the FMS
purchaser shall not be permitted to review bidder's mailing lists or slates of
proposed architect engineer firms, nor shall they be permitted to direct the
deletion of names of firms from such lists or slates. They may, however,
suggest that certain firms be included. The defense components should fully
control the procurement and contracting process and contractual provisions.
Representatives of the FMS purchaser will not normally participate in contract
negotiations. The defense components shall not accept directions from the FMS
purchaser as to source selection decisions or contract terms (other than the
special contract provisions and warranties referred to in Condition A.2. of
the LOA), nor shall the FMS purchaser be permitted to interfere with a prime
contractor's placement of his subcontracts. However, to the extent permitted
above, defense components may honor an FMS purchaser's request for the desig-
nation of a particular prime or subcontract source for defense articles or
defense services. Requests by the FMS customer for rejection of any bid or
proposal shall not be honored unless such rejection is justified on the basis
of reasons which would be sufficient in the case of a procurement made by the
DoD to meet its own needs.

4. Timing of Specific Source Requests. To avoid the additional delay
and workload involved in revision of an LOA, requests for sole source place-
ment should be made when the request for preparation of the LOA for the
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defense articles or defense services is transmitted to the U.S, Government.
However, if a request can be honored without excessive delay or undue disrup-
tion of the procurement/acquisition processes, it may be made and accepted any
time prior to formal acceptance of the LOA by the FMS purchaser.

C. SALES COMMISSIONS AND AGENTS FEES.

1. Determination of a Bona Fide Agent. DAR 1-505 sets forth the cri-
teria to be used by the contracting officer or head of the procuring activity
(HPA) in determining whether an agent(s) is bona fide. When an agent(s) has
been determined to be bona fide, based on DAR 1-505, the following procedures
will be followed with regard to the inclusion of sales commissions and fees in
FMS cases:

a. Prior Notification to Purchasing Government. Unless the pur-
chasing country or international organization has indicated to the contrary,
all sales commissions and fees anticipated to be included in FMS cases shall
be made known to the purchaser prior to or in conjunction with the submission
of the LOA to the purchaser. Such advice will include: (a) the name and
address of the agent(s); (b) the estimated amount of the proposed fee, and the
percentage of the sale price; and (c) a statement indicating one of the
following, whichever is applicable: (1) appropriate officials of the U.S.
Department of Defense consider the fee to be fair and reasonable; (2) in the
event that only a portion of the proposed fee.is considered to be fair and
reasonable, a statement to this effect together with the rationale therefor;
or (3) the U.S. Government cannot determine the reasonableness of the proposed
fee. This statement will normally be included as a "Note" to the LOA, Such a
Note may also include the contractor's explanation and/or justification for
the proposed fee, together with any other data requested by the purchasing
country or international organization. The Note will also include a statement
that acceptance of the LOA by the purchaser, with inclusion of the Note, will
constitute the purchaser's approval of the sales commissions and fees in-
volved.

b. Ex-Post Facto Notification to Purchasing Country or Interna-
tional Organization. When 1t 1s not possible to determine prior to presenta-
tion of the LOA whether the price quoted for the articles or services includes
sales commissions and fees, the purchasing country or international organiza-
tion will be notified as soon as possible if, in the course of subseauent
contract negotiations, it appears that a charge for sales commissions and fees
will be claimed by the contractor. This notification will include the infor-
mation in paragraph a. above, along with a statement that, unless contrary
advice is received from the purchasing countrv or international organization
within 30 days of the date of the notification, the Department of Defense will
determine whether to accept such a charge as a valid cost in the contract. No
sales commissions and fees will be accepted by the contracting officer prior
to expiration of the 30 day period.

c. Coordination with the DSAA.

(1) A1l LOAs which specify that a sales commission or fee is
included in the case will be coordinated with DSAA Operations, regardless of
the dollar value of the case, prior to an LOA dispatch to the requesting
country or international organization. LOAs which carry the notation that no
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sales commissions and fees are included in the case do not require coordina-
tion with the DSAA except as may be required by other policies and procedures
which may be in effect.

(2) A1l correspondence with a foreign country or international
organization on the subject of agents fees relative to P&A, P&R, or a LOA will
be coordinated with DSAA Operations prior to dispatch.

(3) A1l ex-post facto notifications of an agent fee to a for-
eign country or international organization will be coordinated with DSAA Oper-
ations prior to dispatch.

(4) The submission to DSAA Operations of all LOAs or ex-post
facto notifications for coordination shall be in writing, shall contain a
certification that the agent is bona fide in accordance with the criteria set
forth in DAR 1-505, and shall provide the rationale for reasonableness or an
explanation if the reasonableness of the fee cannot be determined.

2. FMS Agents Fee Ceiling. Allowable costs for sales commissions and
fees applicable to contracts for FMS shall not exceed $50,000 per contract
(including a1l modifications and subcontracts thereto), per country. Although
commissions and fees may be less than $50,000 per contract, all such commis-
sions and fees must be justified and supported based on the criteria cited in
the DAR, 6-1305.4(b).

3. Disallowance of Agents Fees.

a. No fee shall be accepted by the contracting officer if such
fees are disapproved by the purchasing country or international organization.

b. If, in making the determination required by DAR 1-505, the
contracting officer or head of the procuring activity (HPA) determines that an
agent is not bona fide for reasons other than reasonableness of fee, no LOA
will be tendered pending withdrawal by the prospective contractor of the fee
for such agent from his proposal.

4, Exceptions to Notification Procedures.

a. The procedure contained in paragraph c.l. above will not be
followed in the case of Australia, Egypt, Greece, Iran, Israel, Japan, Jordan,
Korea (Republic of), Kuwait, Pakistan, Philippines, Saudi Arabia, Taiwan,
Thailand, Turkey, and the Venezuelan Air Force. At the request of these
governments all LOAs issued to these countries will include the following
statement:

"A11 U.S. Government contracts resulting from this Offer and
Acceptance shall contain one of the following provisions, unless the
sales commission and fee have been identified and payment thereof
approv?d in writing by the Government of ( ) before contract
award:"

(1) For firm fixed-price contracts or fixed-price contracts
with economic price adjustment:
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"The contractor certifies that the contract price (including
any subcontracts awarded hereunder) does not include any direct or
indirect costs of sales commissions or fees for contractor sales
representatives for the solicitation or promotion or otherwise to
secure the conclusion of the sale of any of the supplies or serv1ces
called for by this contract to the Government of (

(2) For all other types of contacts:

“Notwithstanding any other provision of this contract, any
direct or indirect costs of sales commissions or fees for contractor
(or subcontractor) sales representatives for the solicitation or
promotion or otherwise to secure the conclusion of the sale of any
of the supplies or services called for by this contract to the
Government of ( ) shall be considered as an unallowable item of
cost under this contract."”

b. Accordingly, approval of sales commissions and fees must be
sought and obtained prior to contract award unless the contractor certifies
that no such fee or commission is included in the cost of the contract.

5. Proprietary Information. Inclusion of a "Note" to the LOA with
respect to sales commissions and fees shall not be deemed, with respect to
distribution and availability of LOAs, as altering the proprietary nature, if
any, of such data for the purpose of 18 U.S.C. 1905.

6. Quarterly Report. A report to DSAA shall be made on a quarterly
basis, submitted 30 days after the end of each quarter, which lists all FMS
cases in which an agent fee was included and all correspondence which advised
a foreign country or international organization of the inclusion of an agent's
fee. This report should include a copy of the LOA for each case, including
pertinent special notes, which will show the amount of the fee, the name of
the agent, and the DoD position as to reasonableness of the fee, together with
any correspondence with the purchaser concerning the fee. In addition, a
statement should be provided describing the current status of the fee, i.e.,
accepted by country, rejected by country and still under review with
contractor, withdrawn by contractor, or other similar information. Cases for
which the question of country acceptance of the fee is still under review
shall continue to be reported until the matter is decided, and final report
closing the issue has been made. The number which has been assigned this
report in the Reports Control System is DSAA(Q)1127.

7. Agents Fees for Commercial Contracts. Agents fees for direct com-
mercial contracts financed with FMS credit funds will be limited to $50,000
per contract. It is the responsibility of the contractor to prove that pay-
ments of any agents fees in excess of $50,000 are not financed with FMS credit
funds.

D. APPOINTMENT OF AN AGENT.

1. Policy. It is U.S. Government policy to deal directly with a for-
eign government or international organization for the purchase of defense
articles via Foreign Military Sales procedures. An agent may be designated by
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a foreign government for the accomplishment of the following purpose only: to
act as an agent for the receipt of FMS Government Furnished/Spares/Support
items which are required by that agent to enable the (manufacture/assembly)
(repair/rehabilitation) of defense items purchased on a direct basis by the
foreign purchaser. The following form letter, which designates such an agent,
should be used and a foreign government request signed at the Minister or
Deputy Minister of Defense level,

2. Form Letter,

Director

Defense Security Assistance Agency
Room 4E837, The Pentagon
Washington, D.C. 20301

Dear Sir:

The Government of hereby appoints
whose address 1$

as its Agent for the purpose of re-

ceiving deliveries of the following items: Above items

will be used for the (manufacture/assembly)* (repair/

rehabilitation)* of the .
Said Agent is hereby authorized to sign in the name of
the Government of as its Agent for the

receipt of these 1i1tems as 1indicated by the shipping
instructions contained in Blocks 33 and 34 of the DD
Form 1513. The Government of

undertakes to instruct as
its Agent to maintain possession of the above specified
items in accordance with paragraph B.9 of Annex A (Gen-
eral Conditions) of the DD Form 1513 until transferred
by such Agent of the Government of .

Yours Very Truly,

Such agency is acknowledged.

(Signature of Agent)

* Insert the appropriate phrase describing the Agent's function.

8-7



Dol 5105.38-M

SECTION IIT - LOGISTICS

A.  FOLLOW-ON SUPPORT.

1. Blanket Order.

a. Description. Blanket Order FMS cases represent an agreement
between a foreign country or international organization and the U.S. Govern-
ment for a specific category of material or services (normally identifiable to
one or more end items) with no definitive listing of items or quantities.
Utilization of a Blanket Order FMS case does not change the requirement for
authorization/approval of material, training, or services which may be re-
quired by other provisions of the SAMM or by other DoD directives. Blanket
Order FMS cases are not to be used as a substitute for Cooperative Logistics
Supply Support Arrangements (CLSSAs) since the customer must normally wait the
normal procurement leadtime, unlike matured CLSSAs. Blanket Order FMS cases
are established to facilitate and simplify procedures for foreign purchasers.
In addition, DoD components are able to standardize logistics supply opera-
tions and promote operational economies for commodities most susceptible to
high volume processing, The foreign purchaser or DoD component may place
orders during the ordering period of the case, which normally will not exceed
24 months. Orders which would exceed the established dollar ceiling in the
LOA will not be processed. When established, the Blanket Order FMS case
permits the purchaser to submit either MILSTRIP requisitions, letter, or
message requests for articles or services directly to the cognizant Military
Department International Logistics Control Office (ILCO) or appropriate
Defense Agency. without a defined order LOA being prepared on each occasion,
Related administrative lead time is substantially reduced.

b. LOA Preparation. Supplementary notes will be incorporated in
each LOA to sufficiently elaborate on the duration of the case, method of
input of requirements, and delivery instructions. LOAs will normally cite
type of assistance to permit maximum flexibility to allow either stock issue
or procurement, Estimated prices for items identified by NSN can be obtained
from the applicable U.S. Military Services' Management List. Normally two
"factors will influence this price; one is a high probability that procurement
will be required and the second is a price escalation will be very likely. To
avoid long and costly delays, purchasers should be encouraged to include a
cost escalation factor to current management list prices and to consider any
additive factors identified in DoD 7290.3-M. Requisition preparation and
formats are contained in the DoDD 4140,3-M, Military Standard Requisitioning
and Issue Procedures.

c. Price and Availability Information. Normally Price & Availa-
bility information 1s not required for Blanket Order FMS cases because the
purchaser estimates requirements and requests an appropriate case value. The
aforementioned policy may be altered at the discretion of the cognizant DoD
component. Implementation of Blanket Order FMS cases 1is accomplished by
establishing case records and awaiting submission of requirements generally
forwarded by the foreign purchaser. Based on purchaser agreement,
requirements may occasionally be generated by the DoD component concerned.
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Requirements for defense articles (excluding services and training) should be
mechanically transmitted in MILSTRIP format, but may be forwarded to the DoD
component using other means when advantageous and acceptable to the foreign
purchaser and the DoD component concerned. Requisitions are recorded, edited
and processed to the inventory manager. Transmission will be via AUTODIN or
the International Logistics Communications System (ILCS) whenever possible.
Stock levels are mechanically reviewed and issue from stock is made if DoD
assets are above the reorder point. Procurement actions are initiated depend-
ing on inventory availability. Billing data, processed by DoD component
activities, are furnished to the SAAC, Denver, and supply/shipment status is
furnished to the purchaser or his authorized representative by the applicable
DoD component., Billings are processed against the case in accordance with
standard practice and U.S. Government appropriations are credited accordingly.

d. Items Normally Covered by Blanket Order Cases. Details of
policy and procedures for blanket order cases are in Chapter Seven, Section I,
paragraph B.3.b. This includes a summary of the types of articles and ser-
vices normally authorized for such cases, as well as those normally excluded
from supply under blanket order cases.

2. Cooperative Logistics Supply Support Arrangements (CLSSAs). A
specialized arrangement for follow-on support of spare and repair parts 1s the
Cooperative Logistics Supply Support Arrangement (CLSSA). The arrangement
involves the investment by the purchaser in the DoD logistics system to
establish an equity representative of the anticipated support requirements of
specific major end items/systems. The investment permits the U.S. service to
acquire stocks in anticipation of the country's actual demands and entitles
the country to support equal to that provided U.S. forces assigned the same
Force Activity Designator (FAD). Such arrangements are negotiated on a
service-to-service basis and normally renegotiated annually. Two FMS cases
are required for a CLSSA: Foreign Military Sales Order (FMSO) I, and Foreign
Military Sales Order (FMSO) II. Both cases must be executed in order for
CLSSA requirements to be anticipated and satisfied.

a. Foreign Military Sales Order (FMSO) I Case. The FMSO I covers
the estimated dollar value of the items and quantities to be stocked and
maintained on order from procurement sources for the support of U.S. furnished
equipment. This case is subdivided into two parts: Part A, an on-hand
portion normally representing the items required to be on hand to support the
purchaser's anticipated requisitions, and Part B, an on-order dependable
undertaking based on 12 months, or on the representative leadtime for the
commodity to be supported. Part B is required to enable the military depart-
ments to have materiel at various stages of the procurement cycle to insure
that the materiel in Part A is available upon demand. The country's obli-
gation includes the value of both Part A and B; however, upon acceptance the
country is only required to pay for Part A, the on-hand portion, plus a 5%
administrative charge based on the value of Part A,

b. Foreign Military Sales Order (FMSO) II Case. The FMSO II
covers the estimated annual withdrawals from the U.S. supply system of the
items covered by the purchasing country., FMSO II cases are undefined in terms
of items and quantities, reflecting instead a dollar amount of an estimated
demand for an agreed upon period, Each MILDEP treats FMSO Il cases slightly
different and the appropriate departmental regulations and directives should
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be consulted before any definitive action is taken. The case includes the
materiel value that the country is expected to requisition during the ordering
period covered by the case, plus the appropriate accessorial, administrative,
and asset use charges, In addition, a storage charge of 1.5% annua]]y based
on the value of Part A, the on-hand portion, of the FMSO I case is included in
the FMSO II case.

3. Excess Property.

a. General. Excess property procedures afford still another
method for limited materiel support. Property that is excess to U.S. service
requirements and cannot be utilized by other DoD components may be provided to
eligible foreign governments through FMS programs. Providing excess materiel
is accomplished either through the Major Item Materiel Excess (MIMEX) program
or the Defense Property Disposal Service (DPDS) system.

b. Major Item Materiel Excess (MIMEX). Major Item Materiel Excess
(MIMEX) is a system of screening to determine foreign customer requirements
for major items above the Approved Force Acquisition Objective (AFAO) of the
Military Departments, MIMEX screening is based on a determination by the
Inventory Manager that assets are above the AFAQ, therefore not required to
fill existing U.S. force, MAP, or FMS requirements. The system is operated by
DSAA with participation by each of the Military Departments. Major item
assets above the AFAQ are designated as "transferrable assets" and made
available for screenina through the system for transfer to FMS customers at
reduced cost using the formula prescribed in DoD 7290.3-M which is based on
reported condition of the assets. These items are made available "as-is/
where-is." The MIMEX system is also used for screening major items reported
as Redistributable MAP property to determine redistribution requirements.
When the U.S. Military Department has requirements for any of these, a state-
ment to that effect is included in the offer and usually results in authority
to return the assets to U.S. control with reimbursement to the MAP account.
Assets that meet the MIMEX condition criteria of R-3 or better (estimated
repair costs of not more than 40% of standard price) are placed on a numbered
MIMEX offer message dispatched to U.S. elements in countries designated by
DSAA to receive MIMEX offers. The offers identify the items and quantities
available, their condition, location, estimated repair costs, supportability
information, the standard price and FMS price for each item. MIMEX offers
request that customer's requirements be furnished to DSAA within 20 days of
the offer date. The customer response to DSAA must include the rationale
behind the request for allocation and whether the requirement is to be pro-
cessed under MAP or FMS. When requirements have been received by DSAA from
all interested customers (occasionally an extension of the 20-day suspense
will be granted by DSAA), allocation advice is provided to the customer and
military department. The allocation message includes authority for prepara-
tion of the DD From 1513 for FMS allocation.

c. Defense Property Disposal Service (DPDS). The Defense Logis-
tics Agency (DLA) conducts sales of certain declared exces. materiel to
eligible Foreign Military Sales countries., This is DoD/MAP generated property
which either the U.S. military services have declared excess to their require-
ments due to long supply or obsolescence resulting. from technological advance-
ments or it is property reported as no longer required by current or former
MAP/Grant Aid program recipients. The objective of the DLA FMS program is to
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maximize the reuse of excess property in a manner where such sales favorably
contribute to both the U.S. and host country's national security objectives
and comply with foreign policy as set by Department of State. However, it
should be noted that all DoD/MAP generated excess property is purchased in an
"as-is where-is" basis, with no provision or guaranty for its follow-on
support on the part of DLA or the U.S. Government.

d. Sale of U.S. DoD Excess Personal Property.

(1) Responsibility. The Defense Logistics Agency (DLA) has
assigned to the Defense Property Disposal Service (DPDS) the responsibility
for conducting the sales of DoD excess personal property and disposable MAP
property to foreign governments and international organizations. Headquar-
ters, Defense Property Disposal Service exercises operational management of
the FMS program throughout the DPDS and conducts the FMS of property located
in the Continental United States (CONUS) and all of North America and Latin
America. Defense Property Disposal Region, Europe, conducts the FMS of
property located in Europe. Defense Property Disposal Region, Pacific,
conducts the FMS of property located in Hawaii, the islands of the Pacific
Ocean and Eastern Asia.

(2) Contact Points. The DPDS has established FMS contact
points at three locations for the purpose of providing information and assis-
tance to enable FMS customers to make use of the DPDS FMS Program in the most
advantageous and beneficial manner. The contact points are:

(a) Headquarters DPDS,

Commander

Defense Property Disposal Service

ATTN: DPDS-UCM

Federal Center

Battle Creek, Michigan 49016

Commercial Telephone - (616) 962-6511, ext. 6911/6918
AUTOVON - 369-6911/6918

(b) DPDS-Europe.

Commander -

Defense Property Disposal Service

ATTN: DPDS-EU

Building B04, Lindsey Air Station

APO New York 09633

Commercial Telephone - 49-6121-82-3537/6666

AUTOVON - Wiesbaden Germany - 314-472-1110, ext.
3537/6666

(c) DPDS-Pacific.

Commander

Defense Property Disposal Service

ATTN: DPDS-PU

Camp H. M, Smith, Hawaii 96861

Commercial Telephone - (808) 477-5242

AUTOVON - Pearl Harbor - 431-0111, ext. 477-5242
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(3) DPDS Status. DPDS is an element of the DoD. As such, it
has absolutely no connection with commercial firms which offer surplus U.S.
military supplies and equipment for sale to the general public.

(4) Relation to Other Agreements. The FMS policies and
procedures promulgated by DPDS are not intended to repeal or circumvent
existing or proposed direct support agreements between other DoD components
and foreign governments or international organizations, or any other
government-to-government agreements. Where such agreements are in effect, it
is expected that the governments concerned will continue to requisition or
otherwise procure materiel and services covered by the agreements from the
U.S. DoD components with which the agreements have been concluded.

(5) References. The DPDS publishes two documents which
provide information on the specifics of the DPDS excess program and on arti-
cles which are available for sale.

(a) Foreign Military Sales Customer Information Guide.
This document provides information on how to use this service.and specifics of
the program,

(b) Declared Excess Personal Property List. This is a
weekly listing of excess property published by the DPDS. Countries eligible
to receive the DPDS Declared Excess Personal Property Lists are identified at
Table 8-111-1 of this section.

(6) MDE and SCE. A1l MDE and SCE excess items being sold
under FMS procedures must be clearly defined in the LOA., Accordingly, only
defined order type cases yi]] be utilized for sales of MDE or SCE.

B. REQUISITION PROCEDURES.
v

1. Use of MILSTRIP.

1

a. Standard Itéms. Once an FMS case has been established and
funded, MILSTRIP requisitions may be initiated either by the purchaser or by a
designated DoD component., | For standard material items, requisitions will be
prepared in MILSTRIP format by the military service, or will be converted to
MILSTRIP format by the Military Service Requisition Control Office (RCO).
RCOs will verify MILSTRIP regquisitions prepared by countries prior to intro-
duction into the U.S. logistics system. Supply and shipment status will be
provided in accordance with MILSTRIP procedures. Service designated RCOs are:

_ (1) Army. U.S. Army Security Assistance Center, New Cumber-
land, PA 17070.

(2) Navy. . Navy International Logistics Control Office
(NAVILCO), Philadelphia, PA 19111.

(3) Air Force. Air Force Logistics Command, Wright-Patterson
AFB, Ohio 45433, '

b. Non-Standard Items. Although purchasers are encouraged to pro-

cure material which 1s standard to the U.S. Armed Forces, non-standard equip-
o
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“
ment may be requis%tioned after mutual agreement with the DoD component
concerned. Such requisitions, as well as requisitions for services (e.g.,
training, etc.), will be in a letter format rather than under MILSTRIP proce-
dures.

2. Uniform Material Movement Priority System (UMMIPS).

a. Use in Requisitioning Process. The Uniform Military Priority
Svstem (UMMIPS), as delineated by DoD Instruction 4410.6, is applicable to all
requisitions. Force Activity Designators (FADS) are established by the JCS
for all customer countries and international organizations. Component activ-
jties will take the necessary steps to assure that participating foreian
countries and international organizations are properly instructed in the
establishment of the Issue Priority Designator. SAOs, if they process FMS
requisitions, will verify country and international organization established
Issue Priority Designators to assure accuracy.

b. Correction of Erroneous Designators. Erroneous designators
will be corrected by the reviewing activity. Doubtful cases will be referred
to the appropriate U.S. or purchaser representative for clarification or
correction,

3. Delivery Commitment Date (DCD).

a. Use. A DCD will be applied to all FMS cases that include a
line for a principal item and for which there is no corresponding MILSTRIP
Required Availability Date (RAD) in the supply system. The DCD will be
identified through the use of a three digit numeric code, the first two
representing the fiscal year, and the third representing the quarter of the
fiscal year. The DCD when applicable, should be placed in the Availability
and Remarks Block of the LOA. (The DD Form 1513-2 Notice to countries of
slippages over 90 days is required on DCD revisions only and not on slippages
of items controlled within the MILSTRIP RAD system.)

b. Report of DCD Slippage. A report will be submitted to DSAA on
a quarterly basis, 45 days after the end of each quarter of the fiscal year,
and will include all cases for which the DCD for any major items on the case
has been slipped more than 90 days from that DCD originally quoted on the
accepted LOA or from that previously reported to DSAA, together with a brief
explanation of the reason for the slippage. In the event it is determined
that a slippage in delivery date in excess of 90 days will occur, but a firm
alternative delivery date cannot be established with a reasonable time, a DD
Form 1513-2 will be provided to the purchaser deleting the previous delivery
date, providing an explanation of the circumstances involved, and containing a
statement that an additional DD Form 1513-2 will be provided as soon as the
new delivery date has been established. Individual changes meeting the
threshold criteria need only be reported once, in the quarter in which they
occur. A copy of the DD Form 1513-2 will be submitted for each item. The
number assigned this report in the reports control system is DSAA(Q) 1123.
(See Figure 8-111-1 for format to be used.) This report will be submitted
with the report on price increase notifications required by Section V, para-
graph C.9., of this chapter.
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4. Delivery Forecast Date (DFD). The DFD is developed by the ICPs of
the MILDEPs, and represents the estimated date of delivery of the total
quantity of the line item. There is a mandatory relationship between the DFD
and the DCD. In all cases, the DFD is established to meet or occur earlier
than the DCD. 'If the DFD occurs later than the DCD, the latter may be mod-
ified as described above. The DFD is not a gross lead time estimate such as
the MASL leadtime. It is a true estimate by the ICPs of the forecast of
deliveries based on procurement/supply studies.

5. Economic Order Quantities. MILDEPs and other DoD components should
offer to provide customer countries and international organizations guidance
in effective inventory management to conserve resources and to minimize misuse
er abuse of the requisitioning system. DoD components must assure that proper
guidance concerning the use of Economical Order Quantities (EOQ) is developed
and made available to the customer countries and international organizations.
SAOs will advise and assist customer countries and international organizations
to assure understanding and use of EOQs. SAOs, in those cases where they
review FMS requisitions, should screen requisitions to confirm utilization of
the EOQ concept.

C.  MANAGEMENT REVIEW.

1. Notification of Delivery Forecasted Date. Within 120 days after
acceptance of an FMS case, Dol components will advise the SA0 of the forecast
delivery date of each major item. No less frequently than quarterly thereaf-
ter, until deliveries are complete, the SAO will be advised by the DoD compo-
nents of any changes in these forecasts.

2. SAO Responsibility for Delivery Forecast Date. SAOs are responsible
for review of delivery forecasts and for advising the DoD components of any
cases where forecasted deliveries will cause significant problems, giving full
particulars as to the nature of the problem and recommended solutions.
Problems unresolved between SAOs and the DoD components should be referred to
the DSAA.

3. MILSTRIP Report. A quarterly MILSTRIP requisition status report
will be prepared by the DoD components and made available to the purchaser at
their request on a quarterly basis. Each report will reflect all requisitions
open at the end of the report period and all requisitions shipped or cancelled
during the report period.' Multiple line entries for the same requisition will
be reflected whenever a partial or split action is taken. The report will be
prepared at Country, Case, and In-Countrv Service Designator level. Summary
lines will be provided to indicate the number of lines/actions and dollar
value by open requisitions, cancellations, and shipments.

4, Delivery Performance.

a. Importance of Prompt and Effective Service. The quality of
delivery performance directly reflects the degree to which the U.S. meets its
FMS commitments and is therefore a key element of the supplier-customer
relationship. The importance of prompt and effective service to the purchaser
must be continually emphasized to assure overall success in the attainment of
FMS program objectives.
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b. Reporting Discrepancies. Every effort must be made to impress
upon the purchaser the importance of reporting discrepancies as soon as
possible but no more than one year after shipment or billing, whichever is
later. Since this time standard exceeds time standards previously expressed
by the DoD components the time limitation of one vear after shipment or
billing applies to all shipments made subsequent to the date of this manual.

c. Sianificant Political or Readiness Impact. Wherever signifi-
cant political or readiness impact 1i1s involved, the SA0 will advise the
Unified Command of the problem. In those instances in which the matter is not
satisfactorily and expeditiously resolved, the Unified Command will immediate-
1y notify the DoD component concerned and, in significantly important cases,
DSAA.

D. ADHERENCE TO STATED CONDITIONS. The DoD components authorized to make
offers will assure that the LOA fully describes the condition of the defense
material and that the authorized representative of the foreign government or
international orcanization who accepts and signs the LOA understands the
condition of the defense material. DoD components shall require that FMS
material conform to the material offered, is serviceable and is complete with
regard to repair parts, publications, etc. An exception to this rule is
excess property which is sold on an "as is -- where is" basis. Such equipment
may be sold without initial or follow-on supply support, provided the country
clearly understands these conditions and accepts responsibility for providing
future support.

E. SYSTEM SUPPORT BUY OUT.

1. DoD Component Responsibility. When it is determined that a weapon
system/end item is or will become obsolete to the U.S. forces and the items
are not covered under a CLSSA, the actions identified below are required to be

effected by the Military Department responsible for logistics support of the
end item.

a. Foreign Country/International Organization Inventory. Deter-
mine the foreign countries and international organizations which have previ-

ously purchased the weapon system or end item and still have them in their
inventory,

b. Notification to Foreign Country/International Organization.
Advise the foreign countries and international organizations of a proposed
system support buy out. This may be done by offering a list of items or by
identifying the weapon systems to be phased out, depending on the circum-
stances. On equipment phase out, the country may, if possible, place a final
order for spares in sufficient range and quantity to support the equipment for
its probable remaining useful life.

¢c. Timeframes. Provide the foreign country or international orga-
nization with sufficient time to budget for and fund the system support buy
out. This should be a minimum period of two (2) years.

2. Actions Subsequent to System Support Buy Out. Subsequent to the
expiration of the system support buy out the following 1s authorized.
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a. Inventory to be Processed for Disposal. All inactive items
with zero demand for a period of four years (which include two years of the
system support buy out) will be routinelv processed for disposal and deleted
from the DoD component inventory.

b. Inventory to be Retained. DoD component inventories of active
items which have continued to show demands during the past four year period
may be retained ard managed in support of Security Assistance requirements,

F.  TRANSPORTATION OF FMS MATERIEL.

1, Introduction.

a.. The purpose of this part is to provide information to FMS
customers about how their materiel is handled. The narrative describes the
materiel movement process, defines the respective roles of U.S. Government
activities and private manufacturers, and provides helpful information about
situations that have previously caused problems for freight forwarders.
Knowledge of these procedures should assist the customer both in selecting a
qualified freight forwarder, and in subsequently evaluating the freight
forwarder's performance,

b. Basic DoD policy with respect to deliveries of Foreign Military
Sales (FMS) materiel is that each procuring government/international organi-
zation (hereinafter referred to as "customer" or "purchaser") shall be respon-
sible for transportation and delivery of its own materiel. In application of
this policy, each customer shall utilize its own contract or in-house agency
(freight forwarder) to manage all aspects of transportation and delivery to
the ultimate in-country destination. DoD will, as necessary, assure delivery
of FMS materiel to the customer's agent at the designated delivery point.

c. Most purchasing country staffs in the U.S. do not have the
capability of accomplishing all of the actions required to effect in-country
delivery of FMS materiel. The freight forwarder undertakes these responsibil-
ities as an agent for the customer and its function is an essential and
integral element of the transportation cycle. (Table 8-I11-2 contains poten-
tial sources from which listings of freight forwarders may be obtained.)

d. Freight forwarder companies occupy a key role in the delivery
of materiel to FMS customers. These companies, as a minimum, receive, consol-
idate, and stage materiel and arrange for its onward shipment to the customer.
The freight forwarder normally is not the carrier (i.e., rail, air, truck or
ship company). A freight forwarder is a private firm which serves as contrac-
tual agent for the FMS customer. Because the freight forwarder is under
contract to a customer, the specific functions performed may differ somewhat
from those noted above. The freight forwarder may perform a greater or lesser
range of functions depending upon the agreement with its respective customer.

e. It is important to note that the freight forwarder, as an agent
of a customer, is not a part of or under the direction of any element of the
U.S. Department of Defense. However, because most FMS materiel will be
shipped to the freight forwarder utilizing U.S. transportation system proce-
dures, it is important that FMS customers ensure that their freight forwarder
understands the Uniform Materiel Movement and Issue Priority System (UMMIPS).
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Knowledge of these procedures should allow the freight forwarder to effective-
lv interface the U.S. Government procedures with its own operation. It is
essential that the customer provide advice of shipping requirements to their
freignt forwarder, particularly regarding compliance with U.S. provisions for
shipment of MAP or FMS credit financed material. -

f. Shipping activities, both government and commercial, pack the
materiel and arrange for its pick up at point of origin and delivery to
designated destinations. Government sources of supply identify the proper
"Freight Forwarder" and "Mark For " address by translating certain MILSTRIP
codes from the requisition number and supplemental address. These codes are
converted to full clear text addresses in the U.S. Department of Defense
Military Assistance Program Address Directory (MAPAD), DoD 5105.38-D. The
appropriate "Freight Forwarder" Code and "Mark For" Code is annotated on the
DD Form 1513, Letter of Offer and Acceptance (LOA) document, by the customer
and perpetuated in the MILSTRIP data. Department of Defense contractors are
provided the clear text address of the "Freight Forwarder" and "Mark For"
through the Cognizant Transportation Office (CTO) of the Administrative
Contracting Office (ACO).

. Trucking companies, airlines, railroads, U.S. Postal Service
(USPS) or small parcel carriers, may be utilized for FMS shipments. The
normal method of shipment for FMS materiel enroute to the designated purchaser
government agent is by Collect Commercial Bill of Lading (CCBL). Exceptions
to this policy are noted in Paragraphs 2.i. and 2.j. of this Section. The
selection of a mode of shipment by the 'shipping activity is dependent upon a
variety of factors. Normally, non-premium surface mode is utilized.

2. Foreign Military Sales (FMS) Transportation Policies and Procedures.

a. Point of Delivery. The point of origin of FMS materiel is
normally the point of delivery to the customer.

(1) If items are procured for shipment directly from a con-
tractor, this point will be the contractor's loading facility.

(2) If items are supplied from DoD stocks, this point will be
DoD depot loading facility or the nearest post office facility in the case of
parcel post.

(3) When circumstances dictate, designation of other points of
delivery must be clearly specified in DD Form 1513, Letter of Offer and
Acceptance (LOA).

b. Transfer of Title. Title to equipment and materiel will pass
at the initial point of shipment, unless otherwise specified in the LOA.

(1) For defense articles sold from stock, this normally will
be at the U.S. depot, whether in CONUS or overseas.

(2) For items procured for the purchaser, this normally will
be at the contractor's loading facilities.
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(3) In the ease of excess materiel (DoD Directive 4160.21),
this normally will be the 1ocat1on at which the materiel is being offered for
sale. 4

(4) When the DD Form 1513 specifies that the U.S. Government
will provide for movement of aircraft to the point of deliverv, ore of two
conditions prevail with regard to title:

(a) HheLe additional ferrying is specified and the
aircraft are not purchaser-owned (title not passed), the U.S. Government will
accept title to the aircraft from the contractor, and title to the aircraft
will remzin with the U.S. Government until arrival at the point of delivery,
at which time title passes go the purchaser,

(b) Where purchaser-owned aircraft are being ferried
under the terms of the DD Form 1513, the purchaser grants the U.S. Government
possession of the aircraft. Under this condition, the title to the aircraft
remains with the purchaser. The LOA will contain prescribed indemnification
clauses. !

(c) The purchaser assumes all risk of loss or damage
since this is a U.S, Government service beina provided at no cost to the U.S.
Government.

o
(5) The provisions of this title transfer policy apply to all
FMS shipments regardless of the mode of transportation, type of transporta-
tion, documents utilized,.or delivery code.

c. Consolidation. FMS shipments will be consolidated for shipment
purposes to the greatest extent possible. Consolidation criteria are con-
tained in Chapter 6, DoD 4140,17M (MILSTRIP).

d. Packaging and Marking. Shipping activities (U.S. Government
facilities or contractor) are responsible for the proper packaging and marking
of FMS materiel in accordance with Mil Standards 794 and 129, respectively.
The materiel will be packaged as prescribed by Mil Standard 794 (preservation
Level "A"/packed to not less than Level "B") and will be marked as prescribed

by Mil Standard 129 with the following minimum information:

-- FMS Case Identifier (e.g., XX-B-ABC)

-- TCN _

-- Transportation Priority

-~ Project Number (if applicable)

-- Shipped From Address

-- Shipped to Address

-- Ultimate Consignee/Mark For (coded and clear text, if
applicable)

e. Cost of Transporting Materiel to the Freight Forwarder.

(1) Shipments of materiel may occur under conditions where the
sales price does not include the cost of transportation to the freight for-
warder. These shipments, with delivery terms "Free-On-Board" (FOB) origin,
will be transported under Co]lect Commercial Bills of Lading (CCBL).
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(2) Shipments of materiel may occur under conditions where the
sale price includes cost of transportation to the freight forwarder. This is
the case for stock fund type items. Stock fund items should be transported
under CCBLs as is generally the case with non-stock funded items. The primary
concern, however, is that the DoD component assures that the purchaser is not
double-billed for transportation services rendered, i.e., transportation costs
are excluded from the stock fund price of the item. Therefore, all non-excess
stock funded materiel sold to FMS customers will be priced less the second
destination transportation surcharge which is dincluded in the established
standard price.

(3) Shipments will be accomplished in accordance with con-
ditions prescribed in the DD Form 1513 except when the nature of the shipment
dictates the provision of added protection and/or control during movement.
When added protection and/or control is provided for the movement of an FMS
shipment, it generally denotes an added cost to the U.S. which is reimbursable
by the purchaser. The cognizant DoD component is responsible for making such
arrangements and for assuring that applicable costs are charged to the FMS
purchaser,

(4) Accessorial costs billed to FMS cases will be charged in
accordance with DoD 7290.3-M. Normally, these costs will be included below
the 1ine on the DD 1513 and billed to the purchaser by the Security Assistance
Accounting Center in accordance with the standard rate in DoD 7290,3-M.
However, when dedicated transportation is required, e.g., a Special Assignment
Airlift Mission, the costs will be computed based on the actual costs to the
USG and included as a separate line on the DD Form 1513.

f. Offer Release Code "A", "Y", and "7" Shipments (Refer to Table

7-11-2).

(1) FMS materiel will be shipped to the freight forwarder from
either U.S. Government or commercial sources of supply. The customer negoti-
ates with the DoD component to determine whether materiel will be automatical-
ly released for shipment or requires Notices of Availability (NOA) prior to
release, This results in the assignment of a specific "Offer/ Release" Code
in block 19 of the LOA. Assignment of Code "A" authorized automatic shipment,
while assignment of codes "Y" and "ZI" indicates that Notices of Availability
(NOA) will be sent before the materiel is shipped (DoD 4140.17-M MILSTRIP),

(2) U.S. representatives should not commit the U.S. Government
to provide NOAs when initiating LOAs. The normal "Offer/Release" Code for all
FMS transactions is "A"., "Offer/Release" codes "Y" and "Z" should be negoti-
ated only under special circumstances, such as for the delivery of sensitive,
hazardous or classified cargo and large end items. Use of codes “Y" and “ZI"
for other than hazardous or classified cargo and large end items must be
approved by the DoD component concerned on a "case-by-case" basis.

(3) NOAs are not normally used for direct delivery trans-
actions from contractor's facilities. If contract production schedules do not
provide sufficient information and the customer requires NOAs be provided or
the offer/release code for the item(s) "Y" or “Z," special arrangements must
be made and placed in the LOA and in the contract. The purchaser will be

8-19



DoD 5105.38-M

liable for the costs incurred. Such cost will not be a part of the adminis-
trative surcharge, but will be separately negotiated with the contractor as
contractor-furnished data and charged to the purchaser.

(4) Items stored or staged as a result of specific instruc-
tions in response to an NOA or for which no shipping instructions are re-
ceived, accrue storage costs as specified in DD Form 1513, Explanatory Note 7.

a. Discrepancies.

(1) There are two aroups of discrepancy shipment conditions to
which the freight forwarder and/or customer must react:

(a) Materiel Discrepancy. This includes shortages
(including non-receipt) due to incorrect quantity counts, improper pack-
ing/marking, duplicate shipments, incorrect items and damage sustained prior
to shipment or release to the carrier by the origin shipper. The DoD compo-
nent in conjunction with the US supply source or private contractor retains
responsibility for resolving these problems and determining financial respon-
sibility.

(b) Transportation Discrepancy. This includes complete
or partial loss and/or damage caused by the carrier (when properly annotated
on the bill of lading) or freight forwarder. Resolution of transportation
discrepancies depends upon a variety of factors. If the materiel is shipped
on a Government Bill of Lading (GBL) or Commercial Bill of Lading (CBL),
(prepaid or collect) to a freight forwarder and damage and/or loss occurs, the
freight forwarder must file a claim with the carrier. Damage resulting to
materiel shipped to the customer by a freight forwarder must be resolved by
the customer and/or the freight forwarder in a claim action with the carrier.
Damage or loss of materiel while in the custody of the freight forwarder must
be resolved between the customer and the freight forwarder. Such discrep-
ancies will not be subject to reporting to the USG, under paragraph 2.g.(2).
The USG does retain responsibility for processing and filing claims with
carriers for shipments made on GBLs to DoD activities. Benefits of such
claims will be reimbursable to the customer (See Table 8-111-3).

(2) Processing Discrepancies. The U.S. Government will
document, process and file claims when shipment moves on GBL to or in care of
a DoD activity, water or MAC aerial terminal. If shipment moves on a GBL to a
freight forwarder or country representative at a commercial port, the U.S.
Government assumes no responsibility for reporting, processing or filing
claims against the carrier. The purchaser's representatives and freight
forwarder have this responsibility. The purchaser may desire to purchase
insurance in order to minimize potential losses for all material ordered. The
U.S. source of supply or private contractor does retain responsibility for
other discrepancies. These include shortages (including non-receipt) due to
incorrect quantity counts, incorrect items, improper packing/marking, dupli-
cate shipments, and damage sustained prior to shipment release to the carrier
by the original shipper.

(3) Discrepancies identified in paragraph 2.g.(1)(a) must be
documented in accordance with Processing Discrepancy Reports Against Foreign
Military Sales Shipments (DLAR 4140.60, AR 12-12, NAVMATINST 4355.72, AFR
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67-7, MCO 4140.1B) with the Report of Discrepancy (ROD) sent to the DoD
component,

h. Small Parcel Shipments.

(1) Small Parcel Defined. Although basic policy prescribes
consolidation of shipments, it 1s frequently necessary to ship small items or
packages on an individual basis. More information may be found in Chapter
206, Military Traffic Management Regulation.

(2) Authorized Transportation Modes. Transportation officers
are authorized to utilize either the U.S., Postal Service parcel post facil-
jties or commercial small parcel carrier equivalents.

(3) Use of Commercial Package Carriers. Shipments through
such commercial carriers as United Parcel Service (UPS) may be made when such
shipment mode is responsive and cost-effective. Charges for such shipments
will be assessed the FMS purchaser, Commercial shipments will be addressed to
the agents or representatives specifically designated by the purchaser in the
MAPAD. When shipment is to be via domestic parcel post or commercial package
carrier equivalents, the transportation officer should consult the various
tariffs or package carriers to ensure that the desired service is available
and meets the following criteria:

(a) Cost. Shipments will be made at the least cost for
the service required. '

(b) Audit Trail., The transportation service selected
must provide a proof of entry into the transportation network.

(c) Speed of Service. The service selected must be
responsive to required delivery date and priority.

(4) Proof of Delivery. To preclude extensive DoD component
involvement in FMS claim submissions, small parcel shipments should be made by
traceable means and sufficient records kept to enable proof of delivery.
Insured shipments are authorized, if appropriate. Mode of shipment will be
governed by the cost, evidence of shipment, and speed of service requirement
criteria. Complete quidance for processing FMS RODs is provided in DLAR-
4160.60 and this Manual.

(5) Shipments Beyond CONUS. If movement is directed beyond
CONUS, international parcel post, i1t specifically authorized by an FMS case,
may be utilized and the purchaser charged pursuant to DoD 7290.3-M, if a
better means of shipment is not available. As a rule, Military Postal Service
(MPS) through APO or FPO will not be used for FMS shipments; however, excep-
tions to policy are authorized for classified shipments when the purchaser
does not have approved facilities to receive classified items in the U.S., or
where the sales order specifies delivery in country through the resident U.S.
Security Assistance Organization (SAO). Such exceptions will be kept to the
minimum and the cost of such shipments will be assessed to the purchaser.
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i. Use of the Defense Transportation System (DTS).

(1) When Required. Exceptions to delivery policy will be
noted on the LOA on a case-by-case basis and approved by DSAA Operations with
concurrence of OSD/MRA&L. Procedures for shipment via the DTS are contained
in the Military Traffic Management Regulation and MILSTAMP, DoD 4500.32R.
Shipment through the DTS to the point indicated for the shipment of the
following types of items is authorized on a reimbursable basis with pricing in
accordance with DoD 7290.3-M:

(a) Hazardous Sensitive Material. Firearms, explosives,
lethal chemicals, and when required certain other hazardous material will be
moved within the DTS or other U.S./DoD-arranged transportation under U.S./DoD
control on a Government Bill of Lading (GBL). To meet these requirements, the
LOA will require, delivery FOB vessel/aircraft, CONUS port of exit delivery
term code 8. The onward movement of these items may be effected by purchaser-
owned or controlled aircraft or purchaser-owned, operated or controlled
surface vessels (see para (c) below).

(b) Oversize Air Cargo. Air cargo of such size that the
item exceeds commercial capabiiity may be delivered to the overseas port of
discharge through the DTS using military aircraft.

(c) Use of DoD Controlled Ports. FMS material which
requires exceptional movement procedures, such as sensitive and as required
certain hazardous material (as defined in DoD 4500.32-R, Vol. 1, Chapter 2,
paragraph 12-15 Military Traffic Management Regulation Chapter 226 and Title
49 CFR Part 170-179 and 397, and DoD 5100.76M), will be shipped through CONUS
water or aerial port facilities controlled by DoD. A1l material entering the
DTS must be documented under DoD 4500.32-R, Vol. 1 and Vol. II. This will
require that the terms of delivery of the LOA cite as a minimum, delivery FOB
Vessel/Aircraft, CONUS Port of Exit Delivery Term Code 8.

j. Classified Shipments.

(1) It is the policy of the United States Government to
release classified military information to foreign governments and interna-
tional organizations, when considerations relating to the foreign policy and
military objectives of the U.S. indicate that the national interest will
benefit from such action., Such releases must be consistent with the U.S.
National Disclosure Policy (NDP).

(2) The United States national interest requires that foreign
recipients of U.S. classified military information and materiel provide
substantially the same degree of security protection, to include transmission
and transit storage procedures, given to the same information and materiel by
the Department of Defense.

(3) Classified shipments of FMS materiel usually will be made
within the DTS or by other U.S./DoD-arranged transportation modes which will
provide the required security and enable the U.S./DoD to maintain control and
custody of the materiel until delivery to the purchaser is made. DoD Direc-
tory 5105.38-D (MAPAD), however, lists certain freight forwarders who have
been cleared to receive classified materiel which could be shipped FOB origin

8-22




DoD 5105.38-M

on a Commercial Bill of Lading (CBL). (See Chapter Five for additional secur-
ity information.)

k. Discharge of FMS Materiel Moving Through the DTS.

(1) The local U.S. military representative is responsible for
supervision of the discharge at destination of FMS materiel and equipment
moving through the DTS. This responsibility includes, but is not limited to:

(a) Making arrangements for reception of the cargo,

(b) Assuring the establishment by the purchaser of
adequate procedures for checking the equipment and materiel against manifests
and shipping documents,

(c) Providing technical advice regarding proper discharge
of cargo, and

(d) Initiating transportation discrepancy actions and
documents prescribed in AR55-28/NAVSUPINST 4610.33C/AFR 75-18/MCO 4610.190,
DLAR 4500.15, Reporting of Transportation Discrepancies in Shipments.

(2) Where there are U.S. military forces positioned or de-
ployed in areas that are receiving FMS materiel, and where these forces are
supported by U.S. Military Terminal Units or Support Activities, arrangements
mav be initiated by the local U.S. military representative who may designate
these units to act as the agent or representative of the local U.S. represen-
tative to accomplish the functions incident to the delivery of FMS materiel to
the recipient country via the DTS.

(3) If compliance with Paragraphs k(1) or (2) above is not
feasible or possible, the responsible DoD components will amend all agreements
for FMS materiel to provide that custody shall pass within CONUS and that
transportation support beyond CONUS will be the responsibility of the purchas-
er.

1. Re-delivery Policy and Use of the DTS.

(1) When a DoD component solicits the buy back of a defense
item from an FMS purchaser, use of the DTS may be authorized if deemed appro-
priate by the cognizant DoD component with funding by that DoD component.

(2) When a DoD component is requested by an FMS purchaser to
buy back previously purchased defense articles, transportation normally should
be arranged and funded by the FMS purchaser . Unsolicited buy backs of sensi-
tive, hazardous and classified cargoes may be moved within the DTS, with
reimbursement from the FMS customer, if deemed appropriate by the cognizant
DoD component.

m. Government Bill of Lading (GBL).

(1) Shipment via GBL is not authorized except when specified
in the LOA and approved by the cognizant DoD component as an exception,
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(2) When the GBL is used, the DoD retains responsibility for
the associated administration of processing claims against carriers or for
obtaining proof of delivery at destination on movements to freight forwarders/
countrv representatives, military controlled terminals, and commercial ports.

(3) When a GBL is used, the DoD is performing a reimbursable
service for the FMS purchaser and custody must not be construed to mean
retention of title or acceptance by DoD of the risk of loss or damage.

n. Collect Commercial Bill of Lading (CCBL) or Prepaid Shipment to
Freight Forwarder/Country Representatives. This procedure normally will be
used tor FMS shipments on movements to freight forwarders and country repre-
sentatives. Purchasers will be informed by the DoD component concerned that
they are responsible for: (1) acceptance and payment of CCBL shipments made in
accordance with DD 1513 terms, (2) providina appropriate insurance coverage
from the point of delivery to the carrier, and (3) in-transit accounting and
settlement of claims against carriers. When shipment cannot be effected by
collect CBL, due to tariff restrictions, refusal of carriers to accept collect
freight shipments, or other reasons, the following are applicable:

(1) Only when the LOA so authorizes may the shipping transpor-
tation office guarantee payment of charges on collect CCBLs, or;

(2) The purchaser representative/freight forwarder may be
requested to make "prepaid" arrangements with the carrier vice "collect."

3. Responsibilities of the U.S. Government.

a. Initiation of Shipments. The U.S. Government will normally
initiate shipments to freight forwarders, country representatives, or the
CONUS Port of Exit in accordance with the transportation instructions inserted
on the LOA.

b. Evidence of Shipment. The U.S. Government is required only to
provide evidence of shipment. Any movement document or receipt, duly signed
by a carrier representative, which shows that the U.S. has shipped or released
the materiel in question to a carrier for shipment to the country's designated
representative, constitutes evidence of shipment. Such documents generally
show the quantity, national stock number, mode, date, transportation control
number, notice of availability number/bill of lading/parcel post insured or
registered number, addressee, vessel, or flight number (to the extent possi-
ble), name of shipper and carrier, etc. This information is essential for
adjudication of Reports of Discrepancy (ROD). If the freight forwarder has
not received the advance copy of the bill of lading, and proof of delivery to
a carrier is requested, a duplicate of the bill of lading or other appropriate
documents establishing evidence of shipment will be provided to the customer
representative.

¢. Proof of Delivery. The term "proof of delivery" is construed
to mean "constructive delivery" (tender of the materiel to a designated
carrier at point of origin). Establishment of proof of delivery to a country
destination is not the responsibility of the U.S. Government under a CCBL.
The U.S. Government can only provide proof of delivery when movement was
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effected within the Defense Transportation System or other transportation
provided under U.S. Government auspices.

d. Materiel Shipment. Shipment of materiel is made by the U.S.
DoD in accordance with the provisions of the implemented case and delivery
term codes therein (including mode of shipment, if specified, and the offer/
release code, at customer expense to the customer representative/freight
forwarder designated in the MAPAD),

e. Processing of Claims. The applicable DoD component will
provide necessary shipping information to assist customer representatives/
freight forwarder in processing claims that may arise for lost or damaged
shipments in the same manner it processes claims for U.S. Government-owned
materiel. On all CCBL shipments, this assistance will be limited to adminis-
trative advice and provision of evidence of shipment and constructive delivery
to the carrier, when requested by the purchaser representative/freight for-
warder. When the discrepancy is determined attributable to the shipper, the
Transportation Office that originated the shipment will initiate action to
recover reparation for losses, damage, or destruction of property incident to
shipment.

f. Liaison Assistance. The DoD components concerned will provide
technical assistance and guidance to purchaser representative/freight for-
warders in order to assist in any manner that will improve the transportation
support in the best interests of the FMS program. Such assistance will
include, but is not limited to, purchaser representative/freight forwarder
orientation in FMS transportation policies and procedures, MAPAD information,
MILSTRIP/MILSTAMP documentation, ROD processing, and resolution of specific
transportation problems incident to U.S./DoD sponsored shipments. It is
emphasized that the DoD components have no intervening authority in resolving
purchaser/freight forwarder disputes or problems, -nor in prescribing the
manner in which freight forwarder activities are managed.

4, Responsibilities of the Purchaser. When the purchaser request has
been established as a firm FMS case by acceptance of an LOA, the following
management action should be accomplished by the purchaser:

a. Employment of a Freight Forwarder. If not established, the
service of an international freight forwarder should be employed to accomplish
those actions required to effect movement of FMS materiel to destination. The
responsibilities which the purchaser elects to delegate to the freight for-
warder should be clearly defined in the contract between the parties, and the
action and operations of the freight forwarder, as pertain to the handling of
FMS shipments, should be closely managed by purchaser representatives.

b. Receipt, Handling, and Processing of Materiel. These functions
are the responsibility of the purchaser and are normally accomplished by the
freight forwarder. The purchaser should assure that the freight forwarder has
adequate receiving and storage facilities for processing shipments of various
configurations for onward movement, with materiel handling equipment required
for loading/unloading of commercial carrier conveyances. Specific authori-
zation must be received from the DoD to receive and store classified, hazard-
ous, or sensitive materiel.
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c. Export License. The customer must obtain an Export License
from the Department of State to authorize lawful export movement of purchased
FMS materiel from the U.S. to the country, whenever the items sold are to be
in the custody of a freight forwarder or other non-governmental party. This
must be among the first management actions accomplished in order to assure
that materiel is not delayed when ready for shipment. When shipments origi-
nate from a third country the purchaser will normally be required to obtain
the necessary licenses and export documents.

d. Title Transfer. The U.S. Government normally transfers title
to equipment and materiel to the purchaser at the CONUS point of origin where
U.S. Government responsibility terminates. Movement from this pcint onward to
the country destination is the responsibility of the purchaser.

e. Export Declaration and Customs Clearance. The purchaser must
assure that export declaration (U.S. Department of Commerce Form 7525-V,
Shipper's Export Declaration) are prepared for all FMS shipments and that such
declarations are filed and validated by a Collector of Customs. After the
declaration has been prepared, the shipment must be cleared through U.S. Exit
Customs by submission of documents to the Collector of Customs or Export
Control Officers. These actions are normally accomplished by the freight
forwarder.

f. Transportation. The purchaser is responsible for arranging
onward movement of materiel to destination, either by its own government
carrier or commercial carrier. Cargo space must be obtained from and the
shipment booked with an air or surface commercial carrier, materiel delivered
to and loaded aboard the carrier, and applicable ocean bill of lading, air
waybill, and/or manifests prepared. These actions are normally accomplished
by the freight forwarder.

g. Carrier Selection., It is the purchaser's responsibility to
clearly designate to the freight forwarder the mode of transportation and type
of carrier desired for onward movement of materiel. Some purchasers prefer
all movement aboard an air or surface carrier of the purchaser's flag regis-
try. However, Public Resolution 17, 46 USC 1241-1, expresses the sense of
Congress that export cargo generated as a result of loans made by Federal
instrumentalities should be carried in U.S. flag vessels. FMS Loan Agree-
ments, both DoD Direct and Federal Financing Bank (FFB) guaranteed, executed
between the United States and foreign govermments require that all items
financed with these funds shall be shipped on U.S. flag vessels, unless an
exception has been obtained by the purchaser from the DSAA or the Maritime
Administration of the U.S. Department of Transportation. See Chapter 9 for
detailed instructions on Marine Transportation Waiver Procedures. It is the
customer's responsibility to notify its freight forwarder of the FMS case
identifier related to the LOA utilizing loan funds and of any charges to
accepted offers resulting in the use of loan funds, and to ensure that the
shipment of materiel under these case identifiers is made on U.S. flag ves-
sels. Cargo not purchased with U.S. loans may be moved utilizing purchaser-
owned/operated aircraft or vessels when conditions permit this type of deliv-
ery (i.e., pilot pick-up by country-owned military aircraft or by naval
vessels). In accordance with standard loan terms no loan proceeds may be used
to pay ocean or air freight costs of carriage of defense items on vessels or
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aircraft of non-United States Registry, nor may such standard loan terms be
waived.

h. Overseas Customs Clearance. Upon receipt of formal documenta-
tion, the purchaser i1s responsible for effecting overseas customs clearance of
all FMS materiel through its customs agencies upon receipt at the aerial or
water port of discharge, and for arranging delivery to the appropriate desti-
nation.

j. Notice of Availability (NOA). If the authorized offer/release
code specifies that the freight forwarder/country representative will be
notified when materiel is ready for shipment, the purchaser will assure that
the freight forwarder responds promptly to each NOA requesting shipping
instructions. This will preclude undue holding and storage at the point of
origin and will facilitate timely and orderly flow of materiel to the freight
forwarder. Delays in response to NOA cause storage problems at origins and
may result in storage charges to the purchaser.

j. Payment for Transportation Services. Many U.S. domestic car-
riers are reluctant to accept shipments on a commercial collect basis due to
difficulty experienced in collecting freight charges, or are prohibited from
accepting collect shipments for export due to carrier tariff bureau restric-
tions. The purchaser will assure that the freight forwarder effects prompt
settlement of these freight charge accounts, through payment of charges upon
delivery or establishment of credit arrangements with delivering carriers.
The purchaser may consider the establishment of a specific address for payment
of transportation charges in accordance with DoD 5105.38-D (MAPAD).

k. Follow-Up on Shipping Status. When the materiel manager
furnishes shipping status, and materiel has not been received, the purchaser
is responsible for conducting its own tracer action. Such action should be
directed to the purchaser's freight forwarder to determine if the item has
been received. If the item has been received and transshipped by the freight
forwarder, it should be traced to the addressee. If the item has not been
received by the freight forwarder, a request for shipping information should
be sent to the activity from which shipment status was received to ascertain
evidence of shipment. That activity will provide a copy of the bill signed by
the carrier and all shipping information such as Transportation Control Number
(TCN), bi1l of lading number, carrier, date of shipment, etc. Further follow-
up should then be made to the freight forwarder to ascertain if the item has,
in fact, been received. If the item is still missing, the purchaser should
assure that the freight forwarder either starts tracer action with the carrier
to locate the materiel, obtains proof of delivery, or makes a claim against
the carrier for loss of the shipment on behalf of the purchaser.

1. Claims for Loss or Damage. The purchaser should assure that
the freight forwarder can place claims for loss or damage of FMS materiel
while in custody of the carrier, and that the purchaser is credited with an
amount recovered. RODs covering shortages (non-receipt) should be submitted
by the purchaser to the freight forwarder for review and response prior to
submitting them to the appropriate DoD Component's Security Assistance Organi-
zation,
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m. Claims Against the DoD for Incorrect Shipment. The purchaser
agrees by acceptance of the LOA, to provide complete and timely supporting
documentation for claims, if any, against DoD for those alleged improper or in
complete shipments which are not the responsibility of commercial carriers.

n. Reparable Return Materiel. A1l materiel returned to the U.S.
Government for repair and return (repair, overhaul, servicing, etc.) should
normally be shipped at purchaser expense and handled outside the Defense
Transportation System (DTS) unless use of the DTS is authorized on the LOA.
Shipments are normally moved through the freight forwarder, who is responsible
for clearing the shipment through U.S. Customs and transshipping materiel
prepaid to the designated CONUS repair facility. The purchaser should assure
that all such reparable shipments are accompanied by appropriate shipping
documents and a customs declaration, and that the purchaser's freight for-
warder has the capability for receiving and transshipping such materiel.

o. Insurance. Unless a purchaser is self-insured, commercial
insurance should be obtained to provide coverage against loss and damage of
property, injury to or death of persons, or other transportation risks incur-
red while the purchaser's property is in custody of the freight forwarder,
aboard any carrier, or transiting any port facility. This includes shipment
of reparable materiel. It is recommended that any commercial insurance be
placed with United States private firms, to the extent possible. Freight
forwarders will normally be covered for liability insurance against injury or
death of persons. Purchase of separate l1iability insurance by the customer
would be a duplication.

p. Updating Military Assistance Program Address Directory (MAPAD).
This is a directory of purchaser representatives and freight forwarder addres-
ses and codes ("Ship to," "Mark for") used by DoD shipping activities. It is
essential that the purchaser maintain this directory in current status to
assure delivery.

5. Responsibilities of the Freight Forwarder.

a. General. The services of an international freight forwarder
are procured under contract by the purchaser for the purpose of receiving,
processing, and transshipping FMS materiel. The purchaser is responsible for
negotiating with the freight forwarder for services and for management of the
functions related to handling of FMS materiel. The U.S. Government has no
jurisdiction, nor responsibility for, accomplishing these functions. This
paragraph lists actions and responsibilities considered by the U.S. Government
as essential to provide the purchaser with the most effective transportation
support required for delivery of its FMS materiel. Requirement of these
‘services and delegation of responsibility for accomplishment are entirely at
the discretion of the purchaser. The freight forwarder should be provided
appropriate export and import licenses for all FMS cases for materiel expected
to be handled.

b. Warehousing and Storage Facilities. Adequate warehousing
facilities should be available for segregated receipt, processing, and tem-
porary storage of materiel from the time of delivery from one carrier until
transshipped by another. Suitable materiel handling equipment is required for
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off-loading and loading commercial carrier equipment, This is required since
most shipments will be offer release coded "A" for automatic release/shipment.

¢. Receipt or Staging of Materiel. When materiel is delivered by
the commercial carrier, inspection should be made immediately to assure that
the number of pieces and identification of materiel corresponds with items
listed on the shipping documents. If there is shortage, damage, or pilferage,
the transportation documentation should be annotated accordingly to substan-
tiate claim action against the carrier. If there are discrepancies, hold the
materiel in a designated area, pending resolution of claim action. If the
shipment checks out with no apparent discrepancy, the carrier will be released
and materiel moved to staging area or designated collection point for further
processing.

d. Processing Materiel for Transshipment. The processing of
materiel for onward delivery should include, but not be limited to, the
following:

(1) Advance Copies of DD Form 1348-1,

(a) Hold advance copies of DD Form 1348-1 and DD Form 250
in suspense file pending receipt of materiel.

(b) Match the advance copies of DD Form 1348-1/DD Form
250, or those received after receipt of materiel, with the actual case con-
tract (i.e., items ordered) or with documentation received with the shipment,
by TCN/document number, stock number, quantity, case number, "Mark for"
address, or any other element of identification that will assure that shipment
received is fully identified with an appropriate FMS case and actually des-
tined for movement to the purchaser represented.

(2) Discrepancies. Document materiel discrepancies on Stan-
dard Form 364, Report of Discrepancy (ROD) for submission to the customer
representative.

(3) Marking Verification. Examine exterior markings on the
shipping containers to ascertain that markings are correct and adequate to
fully identify the shipment upon receipt of the materiel by the requisitioner
at the destination.

(4) Documentation. Assure that the accompanying documents
remain intact in the Packing List Envelope affixed to the exterior of the
containers to facilitate ready identification and processing by the in-country
recipient. Appropriate documentation should be prepared for each shipment,
i.e., bills of lading, air waybills, air or ocean manifests, customs declara-
tion and clearance documents, or other required documentation.

(5) Shipping Container Adequacy. Examine all shipping con-
tainers for adequacy to withstand handTing, storage, and movement risks
incurred for the air or surface over-ocean type of transportation selected.

(6) Recooperage. Repackage, recrate, or reinforce inadequate
containers. The freight forwarder should have a recooperage capability in
connection with the processing facility for accomplishing these actions.
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Although an export pack is prescribed for FMS shipments, some shipments may be
domestic pack for CONUS delivery only, or small parcel post shipment may not
conform with export packaging specifications. Some packages may burst open,
be crushed, or weakened due to rough handling but with no apparent damage to
contents, When, in the opinion of the freight forwarder, the shipment will
not withstand further handling and over-ocean movement, it should be repack-
aged. This is normally a freight forwarder service to provide adequate onward
protection to the propertv, and the purchaser is responsible for any legiti-
mate costs.

(7) Package Consolidation. Small packages should be consol-
idated into larger containers, by case, priority, and final destination, to
the extent possible. The new shipping container should have proper markings
for identification at destination.

(8) Priority Transportation. Packages marked for priority
delivery normally should be air transported.

e. Containerization. Cargo should be loaded in Seavan or Sealand
type containers to minimize loss, damage, and pilferage, if the freight
forwarder or the purchaser at the overseas port of discharge can offload from
containers and forward cargo to its destination. A complete listing of all
shipments containerized should be provided.

f. Transportation Arrangements.

(1) Book Cargo Space. Cargo space should be obtained and
shipment booked with the selected air or surface carrier.

(2) Delivery to Carrier. Cargo should be delivered to and
loaded aboard the air or surface carrier.

(3) Documentation. All movement documentation should be
prov1ded upon tender of the §h1pment to the designated carrier., When materiel
has been loaded aboard the carrier, copies of all documentation should be sent
to the purchaser as expeditiously as possible.

(4) Sensitive, Hazardous or Classified Materiel. Arrange with
all shippers to have customer representative on hand to sign, at the site of
or aboard ship or plane, for sensitive, applicable hazardous cargo, or clas-
sified cargo that is marked for Delivery Term Codes 3 and 8.

(5) Shipment via U.S. Carrier. Arrange for shipment via U.S.
flag vessel when materiel to be shipped has been identified as being funded
under a loan arrangement.

g. Customs Clearance.

(1) U.S. Department of Commerce Form 7525-V. Export declara-
tion (U.S. Department of Commerce Form 7525-V, Shipper's Export Declaration)
must be prepared for all FMS shipments (except DTS)

(2) Customs Clearance. After the declaration has been pre-
pared, exit customs clearance must be effected by submission of documents to
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the Collector of Customs or Export Control Officers. Assistance should be
rendered to the purchaser in the provision of documentation to effect clear-
ance through the purchaser customs agencies. Customs clearance is addressed
further in Chapter 5, Section IV, this Manual.

(3) Bills of Lading. The freight forwarder is responsible for
obtaining and submitting bills of lading connected with the export and attend-
ing to certain other formalities, such as consular invoices, certificates of
origin, and other required documents.

(4) Reporting to Department of Commerce. All export of FMS
materiel will be reported to the U.S. Department of Commerce as required by
federal statute.

h. Payment for Transportation Services. When FMS materiel is
shipped to the freight forwarder on a CCBL, prompt settlement of freight
charge accounts should be effected. This should be through payment of charges
upon delivery or establishment of credit arrangements with delivering carri-
ers.

i. Claims. The freight forwarder/country representative is
responsible for filing claims against commercial carriers on behalf of the
purchaser for loss, damage, shortages (non-receipt), and pilferage of materiel
while in their custody. The purchaser will be credited with any reparation
claim action.

j. Return of Reparable Materiel. There should be the capability
to receive materiel returned from the purchaser for repair, overhaul, or
servicing, clear it through U.S. Customs, and forward it prepaid to the
designated CONUS repair facility. After repair, materiel will be shipped to
or through arrangement of freight forwarder in accordance with normal delivery
procedures.

k. Insurance. Commercial insurance coverage should be provided
for protection of all purchaser-owned FMS materiel while in custody of the
freight forwarder, aboard any carrier, or transmitting any port facility
unless the purchaser is a self-insurer.

1. Notice of Availability (NOA). If the offer/release code
specifies prior notification when materiel 1s ready for shipment, the freight
forwarder should provide expeditious response to each NOA requesting shipping
instructions. Any alternate shipping instructions, such as a different
carrier mode, shipping address, port or consignee other than that specified in
the MAPAD, will be observed. Instructions for holding the materiel until a
specified future delivery or until availability of a vessel will not ordinari-
ly be honored, as the DoD shipping activities should not be used as storage
facilities for the convenience of freight forwarders or the purchaser. Items
held for over 15 days are subject to a U.S. Government storage charge.

m. Tracer Action. Every assistance possible will be provided the
purchaser on follow-up tracing of specific materiel shipments. The purchaser
should be provided all receipt and transshipment data. If no record of
receipt is indicated and the purchaser provides evidence of shipment from the
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shipping activity, tracer action will be initiated with the carrier and the
purchaser informed of findings.

n. Multiple Delivery Addressees. Shipments will be made only to
the single address specified in the MAPAD or in the official response to the
NOA. Delivery is authorized only to the consignee indicated on the bill of
lading. Any further reconsignment, diversion, storage, or other deviation
directed by a freight/forwarder that results in additional costs will be at
the freight forwarder/purchaser expense.

o. Discrepancy Reporting. The purchaser representative will
advise by means of SF Form 364, Report of Discrepancy (ROD) of any discrepant
shipments, 1i.e., misaddressed shipments, erroneous documentation, faulty
marking that precludes identification, or any other discrepancy that appears
to be the responsibility of the USG. Faulty packaging will be reported with
pictures if possible, to accompany the SF 364. The purchaser representatives
will take action with the appropriate MILDEP security assistance activity.

p. Pilot Pick-up of Materiel. When the freight forwarder is
advised that a purchaser-owned/operated aircraft is scheduled into the CONUS
to pick-up purchaser-owned property from the freight forwarder, arrangements
should be made with the DoD Aerial POE for loading the purchaser's aircraft.
Materiel will be transported at freight forwarder expense Free-Along-Side
(FAS) the aircraft. Any loading, off-loading, or handling services performed
by DoD personnel will be reimbursed by the purchaser. If storage of materiel
is necessary prior to loading date/time, off-base storage facilities will be
required. Under no circumstances will U.S. military facilities or personnel
be used for storage and handling of purchaser-owned property, or loading/
unloading of the purchaser aircraft, unless specifically authorized by the
applicable Military Department and funding is arranged.

0. Administrative Responsibility. The freight forwarder is
responsible for accurate files on ali FMS transactions. This includes, but is
not limited to, due-in files, advance shipping documents, NOA and response,
receiving documents, shipping manifests, bills of lading, customs clearance
documents, tracer actions, claims actions, container 1listings, accurate
listings of reimbursable expense, invoices, and other documents or correspon-
dence related to the shipments. Sufficient information should be on file to
respond to query of the customer on any shipment.

r. Reporting System. A reporting procedure should be devised by
the freight forwarder to keep the purchaser representative advised of the
current status of FMS shipments. The system should include advance notice of
shipments due-in, receipt of shipment, processing status, anticipated forward-
ing date, vessel name, voyage number, itinerary, and estimated date of arrival
at port of discharge. When shipments identified to a specific case, this will
enable the purchaser to plan the receipt in advance and minimize the necessity
of tracking individual shipments.

s. Control of Shipments. The freight forwarder should maintain
complete visibility control over each FMS shipment, from the date of receipt
from the carrier, through processing and staging, until finally shipped to the
purchaser. This will provide the location and status of the shipment in the
system at all times and facilitates immediate response to any query concerning

8-32




DoD 5105.38-M

the materiel, In effect, the freight forwarder acts as a traffic manager for
the movement of FMS materiel for the purchaser.

t. MNotice of Address Change for MAPAD. This is the only source
directive in use by UoD shipping activities to determine current shipping
addresses. The freight forwarder should immediately advise the purchaser
representative when any address for receipt of materiel or documentation is to
be changed, preferably 60 days in advance of the change. This will enable the
purchaser representative to initiate action with Defense Automatic Addressing
System Office (DAASO) to have the revised addresses immediately disseminated
to shipping activities and published in the MAPAD. Direct requests from the
freight forwarder to shipping activities for address changes are not author-
jzed. It is important that address changes be made immediately to keep the
MAPAD current and preclude misdirected shipments.
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1

TABLE 8-I11I-1

FOREIGN COUNTRIES'AND INTERNATIONAL ORGANIZATIONS AUTHORIZED
RECEIPT OF DLA EXCESS PROPERTY LISTINGS

' COUNTRIES

Africa Near East and South Asia
I
Botswana Sudan ! - Bahrain Pakistan
Kenya laire ; Bangladesh Qatar
Liberia oo Egypt : Saudi Arabia
' India Sri Lanka
Europe o Israel : (Ceylon)
‘ Jordan Tunisia
Austria - Malta Kuwait United Arab
Belgium ' Netherlands Lebanon Emirates, The
Denmark Norway . - Morocco Yemen Arab Rep.
France Portugal Nepal
Germany (Federal Spain! Oman
Republic of) Sweden _
Greece Switzerland Western Hemisphere
Iceland Turkey ; -
Ireland United Kingdom Bahamas Honduras
Italy Yugoslavia Barbados . Jamaica
Luxembourg ' Brazil Mexico
; _ Carada Panama
Far East v, Colombia Paraguay
f Costa Rica Peru
Australia Malaysia Dominica St Lucia
Burma New Zealand Dominican Rep. St Vincent
Brunei Philippines Ecudaor Trinidad and
Indonesia Singapore Guatemala Tobago
Japan Taiwan Haiti Uruguay

Korea Thailand : Venezuela

International Organizations

NATO (North‘Atlantic,Trgéty Organization and its agencies)

TABLE 8-I11-1, Foreign Tountries and International Urganizations Authorized
Receipt of DLA Excess Property Listings.

8-34




TABLE 8-111-2

POTENTIAL SOURCES FOP. LISTING OF FREIGHT FORWARDERS

American Import & Export Bulletin
North American Publishing Company
41 East 42nd Street

New York, New York 10017

Shipping Digest, Inc.
25 Broadway
New York, New York 10004

Department of Transportation
400 Seventh Street SW
Washington, DC 20590

Nationa! Customs Brokers & Forwarders
of America, Inc.

One World Trade Center, Suite 1109

New York, New York 10048

Civil Aeronautics Board
1825 Connecticut Avenue NW
Washington, DC 20428

DoD 5105.38-M

TABLE B-1l1-c.
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FINANCING REPORTS OF DISCREPANCY
WHEN THE U.S. GOVERNMENT IS LIABLE

A.  GUIDELINES QN THE SOURCE OF FUNDING FOR PAYMENT OF VALID CLAIMS

]
1. Information,

The following are gquidelines regarding the source of

furding for payment of valid claims related to FMS shipments when the U.S.

Governmenrt is found Tiabl

e.

Nature of
Discrepancy

FMS Admin-
‘istrative Funds

l1.,S. Government

1, Defective or Defi-

cient Materiel (item

deficiency)

a. From Procure-
ment**

b. From Stock

2. Damaged Materiel*

a. From Procure-
ment**

Not applicable, except
in cases where U.S,
action or inaction
causes inability of the
FMS customer to obtain
satisfaction from the
gontractor.

' .
Transportation of mater-

iel for rework or dispo-
sal, or, if more cost
effective, travel and
per diem costs cf rework
team,

1

The .cost of testing
defective items when it
is necessary in order
to service the FMS
customer.

Not applicable, except
iin cases where U.S,
action or inaction
causes inability of
‘the FMS customer to
,obtain satisfaction
from the contractor.

Appropriations/Funds

Net applicable

Applicable U.S. Govern-
ment appropriation or
fund is responsible for
(1) replacement without
additional charge, (2)
refund to the customer
account, or (3) repair
or rework of defective
items issued to FMS
customers (except as
indicated under "FMS
Administrative Funds"
heading).

Not applicable

TABLE 8-T111-3. Financing Reports of Discrepancy when USG is Liable.
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Nature of FMS Admin- “U.S. Government
Discrepancy jstrative Funds Appropriations/Funds
b. From Stock Transportation of mater- Applicable U.S. Government

Materiel Not
Received*
(nondelivery,
shortage)

al

b.

From Procure-
ment**

From Stock

jel for rework or dispo-
sal, or, if more cost
effective, travel and
per diem costs of rework
team,

The cost of testing
damaged materiel when it
is determined to be
necessary in order

to service the FMS
customer,

Not applicable, except
in cases where U.S.
action or inaction
causes inability of the
FMS customer to obtain
satisfaction from the
contractor,

Not applicable, except
in cases where U.S.
action or inaction
causes inability of the
FMS customer to obtain
satisfaction from the
carrier. DoD policy
requires that Receiving
Reports/proof of ship-
ment be obtained when-
ever materiel is
released to a common
carrier (including the
U.S. Post Office). When
materiel is delivered
through the Defense
Transportation System
(DTS), the MAAG or its
designated representa-
tive is required to
receipt for the FMS/MAP

appropriation or fund is
responsible for (1) re-
placement without addi-
tional charge, (2) re-
fund to the customer
account, or (3) repair
or rework of defective
items issued to FMS
customers (except as
indicated under "FMS
Administrative Funds"
heading).

Not applicable

If an item arrived short
or is not delivered
(e.g., short unit pack,
misdirected shipment)
and the carrier is
absolved of liability,
then the shortage or
misdirection is deter-
mined to have occurred
at the point of origin
and will be absorbed by
the applicable U.S. appro-
priation. In those in-
stances, a credit may

be given to the FMS
customer's account and
charged to the U.S.
Government appropria-
tion which was initially
credited as a result of

TABLE 8-1TI-3.
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Nature of
Discrepancy

~FMS Admin-
istrative Funds

U.S. Government
Appropriations/Funds

4, Overage*

a,

b.

materiel. These proce-
dures make it possible
to identify respon-
sibility for any loss
of materiel in trans-
port. FMS administra-
tive funds may be used
only when it is speci-
fically substantiated
that the U.S. Govern-
ment failed to meet its
- responsibility relative
« to the shipment of the
' materiel (except as
indicated under "U.S.
Government Appropria-
tions/Funds" heading).

1

From Procure- 'Not applicable unless

ment**

From Stock

'the U.S. Government is

| responsible for the

. overage.

|

. Costs to transport ex-

- cess items back to stock
or to disposal. If

+ claimed by the customer,

" costs to transport ex-

" cess items issued to the

such transaction. Mis-
directed shipments not
returned to stock will
be absorbed as an inven-
tory loss against the
applicable U.S. Govern-
ment materiel account.

If U,S. Government owned,
government furnished
equipment (GFE) which

is to be incorporated
into an end-item is lost
or damaged during ship-
ment to the contractor
(i.e., prior to incor-

- poration into the end item)

then the customer's funds
will be used to absorb the
applicable cost.
Recognition should be
given to the possibility
that a "lost" GFE shipment

‘may be lost only on the

accounting records but
still physically in the
U.S. Government's
possession. In instances
where this is probable, no
charge should be made to
the purchaser for "lost"
GFE.

Not applicable

If billed and customer
does not want the items,

amounts for excess items

charged will be refunded
to the FMS customer
account and the appro-

- TABLE 8-111-3.
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Nature of FMS Admin-
Discrepancy istrative Funds

U.S. Government
Appropriations/Funds

6.

country. Note: Out-of-
pocket costs of packing,
crating and handling,
(PCH), if claimed, will
be paid from PCH funds.
against the applicable

Improper Identifica-
tion (incorrect item,
i.e., nonsubstitut-

able item)
a. From Procure- Not applicable unless
ment** the U.S. Government
is responsible for the
problem.
b. From Stock When the incorrect item

is not returned, the
cost of issuing the
correct item or pro-
viding a customer re-
fund will be absorbed by
by the FMS Administra-
tive Fund. On the other
hand if the incorrect
item is returned, then
the appropriate adjust-
ments within the U.S.
Government accounts
should be effected and
only the next additive
costs should be absorb-
ed by the FMS Adminis-
trative Fund. Note:
Out-of-pocket costs of
PCH if claimed, will

be paid from PCH funds.

Improper Documen-

tation
a. From Procure- Not applicable unless
ment** the U.S. Government is
responsible for improper
documentation.

priate U.S. Government
appropriation/fund will

be charged. Overage

items not returned to

stock will be absorbed into
the U.S. Government
materiel property account
as an inventory loss.

Not applicable

Applicable U.S. Govern-
ment appropriation/fund
is responsible for issue
of correct items without
additional charge to the
FMS customer. If the
correct item is not
available for issue,

the refund to the
customer account will

be charged against the
appropriate U.S. Govern-
ment appropriation/fund
which was initially
credited as a result of
such transaction.
Incorrect items issued
and not returned to
stock will be absorbed
against the applicable
U.S. Government materiel
property account as an
inventory loss.

Not applicable

TABLE 8~I11-3. (Continued)
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Nature of
Discrepancy

~ FMS Admin-
istrative Funds

- U.S. Government
Appropriations/Funds

From Stock

When the incorrect item

is not returned, the
cost of issuing the
correct item or pro-

viding a customer refund

will be absorbed by the

FMS Administrative Fund.

On the other hand, if
the incorrect item is
returned, then the
appropriate adjustments
within the U.S. Govern-
. ment accounts should be
effected and only the
net additive costs
should be absorbed by
the FMS administrative
fund. Note: Out-of-
pocket costs of PCH,

if claimed, will be
paid from PCH funds.

Applicable U.S. Govern-
ment appropriation/fund
is responsible for issue
of properly documented
items without addi-
tional charge to the

FMS customer. If the
properly documented

item is not available

for issue, the refund

to the customer account
will be charged against
the appropriate U.S.
Government appropriation/
fund which was initially
credited as a result of
such transaction.
Improperly documented
jtems which are not
returned to stock will

be absorbed against the
applicable U.S. Government
materiel property account
as an inventory loss.

7. Duplicate or '
Erroneous Billing

a. From Procure-
ment**

Erroneous or duplicate

charges will be corrected,

i.e., refund (where

! appropriate) or

F adjustment to customer

( account. Adjustments
will be charged against
the appropriate U.S.
Government appropriation/
fund or the customer

| account when appropriate.

Not applicable

b. From Stock Not applicable Erroneous/duplicate
- charges will be
corrected, i.e., refund
| (where appropriate) or
» adjustment to customer
account. Adjustments
will be charged against
the appropriate U.S.

Government appropriation/
TABLE 8-TT1-3. (Continued) . .
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Nature of
Discrepancy

FHS Admin-
jstrative Funds

.S. Government
Appropriations/Funds

8. Loss of Customer

Item in Inven-
tory (provided
for fabrication,
assembly or re-
work)

When the item is no
longer maintained in
the U.S. Government
inventory, the U.S.
Government cannot
benefit from retaining
the item. In this
instance the FMS
Administrative Fund is
the appropriate source
for customer reimburse-
ment.

fund or the customer
account when appropriate.

If the item is cur-
rently maintained in
U.S. Government inven-
tory and the loss is
bookkeeping or inventory
control loss, then the
jtem is still physically
available and should be
replaced from U.S.
assets or appropriate
credit provided from U.S.
Government funds.

1. Overages
2.
3. Damages

Shortages (includes nonreceipt)

Claims of $100 or less will not be reported for:

** Procurement includes both "fast pay" and other procurement contracts.

TABLE 8-111-3.
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SECTION IV - PERFORMANCE REPORTING AND CASE CLOSURE

A.  PERFORMANCE REPORTING/BILLING.

1. Reporting Performance of FMS Orders.

a. Im?1ementin9 Agency Responsibilities. After implementing and
FMS agreement, the responsible Dol agency executes the program. The MILDEP
directs release of materiel, provision of services or training, and payment to
contractors. As execution progresses, the MILDEP reports to SAAC the nature
and value of financial transactions that result from performance. MILDEPs

report accrued expenditures (work in process) and physical deliveries within
30 days of occurrence (date of shipment or performance).

b. FMS Delivery Reporting. The mechanism for reporting FMS per-
formance to SAAT is the “FﬁS Detail %i11ing Report" (DD-COMPT(M)1517). It is
submitted monthly to arrive at the SAAC no later than the sixteenth calendar
day following the end of the reporting month. If materiel has been delivered
or services performed, a performance report is forwarded to SAAC. If no
materiel has moved but a progress payment has been made on a contract for
production of FMS materiel, the DoD component reports the amount of the pro-
gress payment disbursement, The format and instructions for completing the DD
COMPT(M) 1517 report are prescribed in DoD 7290.3-M,

2. Billing for FMS Transactions.

a. Quarterly Billings. As of the end of each calendar quarter,
SAAC renders a biiling statement for each active FMS agreement in accordance
with DoD 7290.3-M. The purpose of the bill is to account to the FMS purchaser
for costs incurred on his behalf and to request additional funds as projected
in the payment schedule to pay future anticipated costs.

b. Elements of Billing. The first element of each billing is for
costs incurred to date, and 1i1ncludes charges for materiel delivered and
progress payments made to contractors. The FMS purchaser receives an FMS
Delivery Listing that shows by document number:the items reported to SAAC as
delivered through the end of the month of the billing statement. The remain-
ing portion of the value billed is for anticipated costs to be incurred. SAAC
will normally extract this forecast of costs from the most recent payment
schedule attached to the DD Form 1513 furnished to the FMS purchaser. Howev-
er, in the event unanticipated costs occur varying substantially from the
existing schedule, the MILDEP should immediately advise SAAC and the customer
of the variance. As described earlier, the DoD component should issue revised
payment schedules when-appropriate.

c. Legal Effect of Billing. The quarterly FMS Billing Statement
(DD Form 645) is the binding legal claim for payment by the DoD as referenced
in paragraph B.3.f. on Annex A of the DD Form 1513, LOA, Both the DoD compo-
nent and FMS purchasers should understand that the billing, not the payment
schedule, contains the required amount to be paid.
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d. Billing Questions Directed to SAAC. A1l questions or corre-
spondence concerning billings to FMS purchasers should be addressed to SAAC,
Lowry AFB, Denver, Colorado 80279.

B.  DELINQUENT ACCOUNTS FOR FMS BILLINGS.

1. Provisions of Financial Annex to LOA., The Finarcial Annex to the
LOA provides an estimate of the timing and amounts of payment of the billings
which SAAC produces for each FMS case. The customer is obligated to make
payments against DD Form 645 billings, on time and in full, SAAC is obli-
gated, in compliance with the Arms Export Control Act, to insure prompt
recording of collections.

2. Late Payment Causes. Most problems of collection are due to late
payment, rather than to any tendency of FMS customers to default on payments.
Past experience has shown that it takes from 45 to 75 days after mailing the
billing statement to receive collection. Late payments also frequently result
from the purchaser's misunderstanding of the terms of sale, the content of the
bitlings, or the general problems of communication. Recognition by MILDEPs
should be given to the problem of improving communications with the customer
on finarncial matters,

3. SAAC Responsibilities for Collection. Responsibility for collecting
overdue debts to FMS cash sales i1s entirely that of SAAC until it has exhaust-
ed means of collection available to it. These means include:

a. Formal and Informal Contacts.' Both formal and informal con-
tacts with representatives of purchasers at appropriate levels.

b. Collection Assistance. Requests for collection assistance from
the Security Assistance Organization located in the purchaser's country.

¢. Requests for Collection Assistance. Formal or informal re-
quests for collection assistance from DSAA, as well as informal contacts with
State Department as required to determine additional collection actions to be
taken.

4, Further Action on Delinquent Accounts. When all internal means of
collection have been exhausted, delinquent accounts will be referred to the
Comptroller, DSAA for further examination. Comptroller, DSAA will then either
recommend further action to be taken by 0SD or cause the debt to be referred
officially to the State Department for diplomatic assistance. Data provided
by SAAC to support the debt referral will include:

a. Origin _and History. Origin and history of the debt including
prior effort at collection.

b. Validity of the Claim. Validity of the claim, i.e., a dis-
cussion to identify any elements of the agreement which may be in dispute
between the purchaser and the U.S.

c. Normal Military Channels. A statement that SAAC has exhausted
its normal military channel with responsible foreign officials on behalf of
the collection.
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d. Adverse Impacts. Assessment of any adverse impact on our
foreign customer 1t the issue is raised at the diplomatic level.

5. SAAC Holds Accounting Records After Transfer of Action to State
Department. DeTinquent Accounts Receivable will continue to be carried on the
accounting records of SAAC even though primary collection responsibility may
have been passed to the Department of State.

6. Reporting Formats and Frequencies. Details on delinquent debt
reporting formats and frequencies are contained in DoD 7290.3-M and in DoDI
2140.4.

C.  INTEREST ASSESSMENT ON DELINQUENT DEBTS.

1. Requirements to Assess. The Arms Export Control Act requires the
Department of Defense to assess interest on delinquent debts that arise
pursuant to the FMS Program. Within DoD, SAAC has responsibility to operate
the FMS billing process and to assess interest on delinquent payments due from
FMS purchasers.

2. Basis for Charge. Interest is assessed based on the net arrearage
owed by a purchaser taking into account cumulative financial requirements and
cumulative payments received on each and every FMS case that the purchaser has
with the Department of Defense as of the due date of the FMS bills., Daily
interest charges are assessed at an annual rate until such time as sufficient
funds are received by the DoD to pay any arrearage amount not to exceed the
value of outstanding unpaid billings. Such procedures provide maximum flexi-
bility in utilizing all payments received, including initial deposits on new
accepted cases, in computing the net cash position for the country.

|

3. Reports to FMS Customer. SAAC will provide the Ministry of Defense
or comparable official of each FMS purchaser a report showing all arrearages
existing as of the billing statement due date. Billings for the interest
assessments, as appropriate, will be provided on a quarterly basis.

D. CLOSURE OF FMS CASES.

1. Certificates of FMS Case Closu}e. SAAC provides foreign purchasers
"Final Statements of Account™ to officially close FMS cases when:

a. Delivery and Billing. A1l materiel and services have been
delivered and billed to the purchasers.

b. Collected Payments. SAAC has collected payments from the pur-
chasers equivalent to the value of materiel and services provided.

c. Reimbursements. The costs of such materiel and services has
been reimbursed to financing DoD appropriations and accounts.

d. Item Discrepancies. All minor item discrepancies have been

resolved.
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(1) To evidence that all materiel and services have been
provided to the purchaser, implementing DoD components should provide SAAC
with a "Certificate of FMS Case Closure" specifying the total value of materi-
el and services delivered to the purchaser, exclusive of add-on costs such as
administrative and accessorial surcharges computed by SAAC.

2. Estimated Case Closure Dates. Final closure of FMS cases involving
procurement from commercial vendors often cannot take place until several
years after delivery of materiel because of the requirement for contract
overhead audits, renegotiation of profit, and other similar requirements
peculiar to the DoD procurement process. Foreign purchasers find such delays
both irritating and confusing, To eliminate such confusion,defense components
should specifically cite an "Estimated Case Closure Date" in all Letters of
Offer applicable to cases that will involve procurement from commercial
vendors, This estimated case closure date is additive to, not in lieu of, the
estimated delivery dates normally referred to in the LOA.

E. CANCELLATION OF FMS CASES. In the event that the FMS purchaser cancels
an entire FMS case prior to the delivery of all articles and services, a case
cancellation fee may be assessed. One third of the administrative fee will be
included in the "initial deposit" to cover this requirement unless otherwise
agreed upon by the DSAA, Comptroller.

F.  FINANCING REPORTS OF DISCREPANCY (ROD) WHEN THE U.S. GOVERNMENT IS
LIABLE.

1. Purpose. The purpose of this section is to establish funding policy
in those instances where the USG is legally determined to be financially
liable for the resolution of a Report of Discrepancy (ROD). Procedural
guidance for the completion of Standard Form 364, Report of Discrepancy,
related to FMS shipments can be found in DoD 7290.3-M, and Joint Regulation
DLAR 4140.60, AR 12-12, AFR 67-7, NAVSUPINST 4920.9B and MCO 4140.1B. Chapter
8, Section III and Table 8-III-4 contain additional information regarding
Reports of Discrepancy.

2. General, Legislative requirements dictate that the USG conduct the
FMS program on a break even (no cost, no profit) basis. This principle must
be applied in determining whether USG or FMS administrative funds will absorb
the cost of a particular ROD transaction determined to require USG corrective
action,

3. Specific.

a. Specific Types of Discrepancies. Table 8-III-4 provides
guidance for specific types of discrepancies and indicates whether FMS admin-
istrative funds or USG appropriated funds will finance the cost of correcting
the discrepancy where the USG is legally liable to do so.

b. Re-Requisitioning Items. When customer countries are required
to re-requisition items which were not previously shipped, they are required
to pay the existing price at the time of issue regardless of the fact that the
item was initially released at a lower price.
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c. RODs in Excess of $10,000,00. A1l RODs in excess of $10,000,00
will be submitted to DSAA for approval before being charged against FMS
administrative funds. This submission will contain the Department/Agency
legal position on the liability of the USG.

4, FMS Administrative Fund Budget Approval. The DSAA FMS Administra-
tive Budget Call, which 1s i1ssued on an annual basis to Military Departments
and Defense Agencies, provides procedural guidance for the inclusion of
estimated ROD costs that are to be financed from FMS administrative funds (see
Chapter 13).

G. ADDRESS OF THE CENTRAL COLLECTION AND BILLING OFFICE.

1. The Security Assistance Accounting Center. SAAC is the single DoD
activity authorized to render bivlings from FMS transactions and to receive
deposits from FMS purchasers. Collections received by any other DoD compon-
ents should be forwarded to SAAC immediately. Each LOA should be annotated to
inform the FMS purchaser that SAAC is the central accounting activity for the
agreement. The address of SAAC is Director, Security Assistance Accounting
Center, Denver, Colorado 80279.

SECTION V - AMENDMENTS AND MODIFICATIONS

A. DD FORM 1513-1 - AMENDMENT TO OFFER AND ACCEPTANCE.

1. General. Changing circumstances in exceptional cases require that
changes be made to a completed LOA. Normally, all changes in the scope of an
existing LOA will be treated as a new FMS case . Minor changes in scope which
would, for administrative reasons, be more effectively handled as an amendment
may be authorized in certain instances. When a new case is prepared on the
basic DD Form 1513, a cross-reference to the previous FMS case may be made on
LOAs issued due to an increase in scope.

2. Minor Changes in Scope. It is recognized that there may be excep-
tional circumstances when U.S. interests are best served by processing Amend-
ments to cover minor changes in scope, since administrative reasons sometimes
preclude, or make difficult and costly, the preparation of new LOAs. The
Amendment to Offer and Acceptance (DD Form 1513-1), Figure 8-V-1, will be used
to meet only minimum essential administrative needs. The Amendment to Offer
and Acceptance (DD Form 1513-1) may be used for minor changes in scope when
such use of the form is essential for administrative reasons and if the
revision requires purchaser's acceptance before implementation. Minor changes
in scope occur most frequently for:

a. Changes or requirements within FMS training cases.

b. Minor changes in configuration of equipment previously ordered
in an original LOA,
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c. Minor changes in scope due to omission in the original LOA of
supporting equipment or services for major weapon systems previously sold.

d. Increases in time of performance which result in a minor
increase in cost.

e. Minor increases in the estimated costs of a blanket order type
case due to an increase in the amount of articles purchased under this case.

f. Extensions of the order period for blanket order type cases
which cause an increase in estimated cost.

g. Minor increases in quantity of a definitive quantity case.
h. Changes in description which increases the article/service.

i. Changes in terms or conditions (other than unilateral changes
on the part of the USG), or a change of transportation delivery codes which
result in increased costs to the purchaser which were not previously accepted
by the purchaser by previous correspondence.

J. Revisions to FMSO I cases.

3. Major Changes in Scope. Major changes in the scope of an existing
LOA including the addition of MDE or SCE items require the preparation of a
new FMS case on the basic DD Form 1513 unless specific approval has been
obtained from DSAA Operations to utilize the DD Form 1513-1 Amendment.

4, Purchaser Acceptance. The DD Form 1513-1 would be used only if the
revision requires purchaser acceptance before implementation. If the revision
is a unilateral change on the part of the USG to the terms and conditions of
the LOA, or. provides for the addition of a previously omitted pricing element
or surcharge (except as indicated in paragraph 1.2.), which does not require
purchaser acceptance, the DD Form 1513-2, Notice of Modification of Offer and
Acceptance, should be provided the purchaser (see Figure 8-V-2).

5. Identification of Percentage Rates for Certain Costs. The percen-
tage rate used for determining packing, crating, and handiing costs, general
administrative costs, and supply arrangement costs should not be indicated in
the applicable blocks on the DD 1513-1. This guidance also pertains to "Other
Estimated Costs" (Block 26) should a percentage rate be applicable.

6. Processing DD Form 1513-1s with Cost Increase in Excess of $50,000.
A1l DD Forms 1513-1 which reflect an increase in excess of $50,000 should be
coordinated with DSAA Operations. Such increases will be recorded in the
fiscal year the DD Form 1513-1 is accepted. DD Forms 1513-1 which reflect an
increase of $50,000 or less, shall be recorded in the year of the basic FMS
case.

7. Detailed Instructions and Format. See detailed instructions on
preparing the DD Form 1513-1 at Figure 8-V-1,
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8. General Conditions. For record purposes, all DD Forms 1513-1 will
have appended to them a copy of Annex A, "General Conditions," which are part
of the original case. Alternatively, at the discretion of the originating
office, the DD Form 1513-1 may contain the following note:

Except as expressly amended hereby, all terms and conditions of the
subject case (including without 1limitation the General Conditions)
continue in full force and effect.

B. PEN AND INK CHANGES - DD FORMS 1513 AND 1513-1. "Pen & Ink" changes are
modifications to a DD Form 1513 or DD Form 1513-1 authorized by the issuing
DoD component prior to acceptance of the document. "Pen & Ink" changes should
be avoided to the maximum extent. The change may be at the reauest of the
purchaser or initiative of the issuing DoD component. The issuing agency must
authorize the pen and.ink change by message or letter to the purchaser with a
copy to SAAC. If the change authorizes any revision of unit or total costs,
the DSAA-Comptroller, FMS Control Division must concur and be furnished a copy
of the authorization. Extensive changes should be made by issuance of a new
DD Form 1513 or a DD Form 1513-1 rather than by a pen and ink change.

C. DD FORM 1513-2 - NOTICE OF MODIFICATION OF OFFER AND ACCEPTANCE.

1. Purpose. This form is utilized to record modifications to an
existing LOA, which do not constitute a change in scope, except for decreases
due to a deletion of an item. Modifications which do affect the scope of the
LOA (other than decreases) require either a new DD Form 1513 or a formal
Amendment (DD Form 1513-1, see Figure 8-V-2).

2. Acceptance of Foreign Country or International Organization. When
the DD Form 1513-2 1s used, acceptance by the foreign country or international
organization is not required. Acknowledgement of receipt ensures that the
Notice of Modification has been received by an authorized official. The DD
Form 1513-2 should be -used for changes-in data which may be made unilaterally
under an offer and acceptance (non-scope change).

3. DD FORM 1513-2's Requiring DSAA Coordination and Countersignature.
The following modifications to an LOA or Amendment must be accomplished by use
of a DD Form 1513-2. Such modifications require DSAA coordination and coun-
tersignature prior to dispatch to the foreign country or international organ-
ization,

a. Price increases and related changes in payment schedules to a
previous DD Form 1513 or Amendment thereto. DoD components issuing Letters of
Offer will promptly and officially notify purchasers whenever the estimated
total costs (Block 26 of the DD Form 1513) increase by ten percent. For such
price increase notifications, to ensure that the country is fully aware of its
options with respect to the cancellation or reduction of the case, the follow-
ing information, if applicable, should be included in Block 11:

(1) The detailed reasons for the increase.

(2) Status of contracting for this purchase -- e.g., contract
completed, contract still being negotiated, etc.
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(3) The options that the country has, if any, with respect to
avoiding the price increase (e.g., contract termination or reduction of
quantities).

(4) The estimated financial consequences of selecting such
options.

(5) Any time limits for notifying the U.S. Government of
purchaser desire to cancel or reduce quantities.

b. Deletions of items or decreases in the quantities of articles
to be sold. Notices to the purchaser of such changes should be issued if the
result is a decrease in the "total estimated costs" of over 10 percent.

c. Changes initiated by the foreign country or international orga-
nization of terms (Block 27, DD Form 1513 and Block 28, DD Form 1513-1) from
a type of assistance code (other than Z) to an FMS Credit Case (Code Z).

4, DD Form 1513-2's Requiring No DSAA Coordination or Countersignature.
The following additional modifications to a Letter of Offer or Amendment must
be made on a DD Form 1513-2, but such modifications do not require DSAA
coordination or countersignature prior to dispatch to the foreign country.

a. Changes or extensions exceeding 90 days of the delivery commit-
ment date.

b. Extensions of the ordering period for a blanket order type case
provided there is no increase in the total estimated cost.

c. Changes to transportation codes due to the requirement to use
the DTS (e.g., shipment of hazardous and sensitive cargo, provided there is no
increase in the total estimated cost.

d. Clarifying notes which do not involve a change in the total
estimated cost of the case.

e. Changes in payment schedules to LOAs or Amendments on which the
"total estimated costs" remain the same.

f. Changes in Generic Codes and/or MASL Coding.

5. Price Changes During Case Closure. Price increases or decreases
discovered during case closure will be assessed the country during final
billing. Issuance of a DD Form 1513-2 is not required in addition to the
final billing, unless specifically requested by the purchaser. However, such
requests will normally be honored only where the total price increase or
decrease amounts to 10% or more of the case value.

6. General Terms and Conditions. For record purposes, all DD Forms
1513-2 will have appended to them a copy of Annex A, General Conditions, which
are part of the original case , Alternatively, at the discretion of the
originating office, the DD Form 1513-2 may contain the following note:
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"Except as expressly amended hereby, all terms and conditions of the
subject case (including without Timitations the General Conditions)
continue in full force and effect."

7. ldentification of Percentage Rate for Certain Costs. The percentage
rates used for determining packing, crating and handling costs, general
administrative costs, and supply support arrangement costs and other acces-
sorial costs should not be indicated in the applicable blocks of the DD
1513-2. This guidance also pertains to "Other Estimated Costs" (Block 20)
should a percentage rate be applicable.

8. Use of DD Form 1513-2 vs DD Form 1513-1. If there is any doubt as
to whether to use the DD Form 1513, DD Form 1513-1 or the DD Form 1513-2 in a
particular case, that case should be promptly referred to DSAA Operations for
determination. [Note: When a DD Form 1513-2 is signed for dispatch, appro-
priate change card(s) should be submitted to the SAAC by the DSAA for inclu-
sion in the 1200 System.] v .

9. Report of Increases of 10 Percent or More, A DSAA RCS(Q) 1123
report will be submitted by the MILDEPs to DSAA on a quarterly basis 45 days
after the end of each quarter of the fiscal year, and will include a listing
of all cases for which the value cf the DD Form 1513 has increased in value in
excess of ten percent or more, together with an explanation of the reason for
the change. (A copy of the DD Form 1513-2 which informed the country of this
increase, as required per paragraph 3.a.{1) above, will be provided with this
report.) This report will be submitted with the report on delivery schedule
changes required by Section IIl of this chapter.

o . .
10. Detailed Instructions and Format. See detailed instructions on the
filling in of the blocks on the DD Form 1513-2 at Figure 8-V-2.
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FIGURE 8-V-1.

United States Department of Defense Amendment to Offer and

Acceptance (DD Form 1513-1).
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INSTRUCTIONS FOR PREPARING THE UNITED STATES DEPARTMENT OF DEFENSE
AMENDMENT TO OFFER AND ACCEPTANCE (DD FORM 1513-1)

A.  BLOCK (1) PURCHASER,

1. For a country, enter "Government of (name of country)" and show the
office and address of the purchaser's activity designated to receive the LOA
(e.g., Defense Attache, 1111 24th Street, N.W., Washington, D.C. 20301).

2. For an international organization, enter the title of the organiza-
tion along with the appropriate office and address.

B. BLOCK (2) PURCHASER'S REFERENCE. A reference will always be shown. The
reference may be a letter, telegram, conference, meeting, oral request, etc.
The reference will always include any pertinent data (e.g., letter serial,
number, message date time group (DTG). In the event that the reference is
from other than the purchaser, delete the word "Purchaser" and indicate the
source of the request.

C. BLOCK (3) AMENDMENT NUMBER. Enter a consecutive "numerical" amendment
number. Do not reuse a number once it has been assigned to an Offer to Amend.
When an offer is allowed to expire and a subsequent amendment is issued, it
will be annotated to show that the preceding amendment was not accepted by the
purchaser.

D. BLOCK (4) CASE IDENTIFIER. Enter the appropriate country code, imple-
menting agency code and case designator (e.g., UK-P-DLG).

E. BLOCK (5) SIGNATURE. THis block should be filled in by an authorized
U.S. Military Department or Defense Agency representative prior to forwarding
the amendment to the DSAA Comptroller for the required countersignature.

F. BLOCK (6) TYPED NAME AND TITLE. Type or stamp the name and title of
the U.S. representative who signed Block (5).

G. BLOCK (7) ADDRESS. Enter the name of the issuing organization along with
the address (e.g., DA, DCAS-SA, Pentagon, Washington, D.C. 20150).

H. BLOCK é82 DATE. Enter the day, month and year that the Amendment is sub-
mitted to the for countersignature.

I. BLOCK (9) THIS OFFER EXPIRES. Enter the appropriate date, normally 85
days from the date in Block (8).

J. BLOCK (10) COUNTERSIGNATURE, The authorized representative within the
DSAA Comptroller for countersignature of the amendment should sign in this
block. Signature will not occur unless all the necessary information is
contained on the DD Form 1513-1.

K. BLOCK (11) TYPED NAME AND TITLE. Type the name and title of the DSAA

%omgtroT1er authorized representative for countersignature who signed Block
10

FIGURE 8-V-1. (Continued)
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L. BLOCK (12) PURPOSE OF THE AMENDMENT. Describe the purpose of the amend-
ment (e.g., to add a new line and adjust costs accordingly). Enter the
acceptance date of the basic LOA being amended. Do not rely on this block for

any required amendment action. Details must be entered in Blocks (13) through
(21).

M. BLOCK (13) ITEM OR REFERENCE NO. Enter reference to a specific part of
the basic case or previous amendment (e.g., Item 1, Atch 2, basic; Item 1,
Block (19), Amendment 2).

N. BLOCKS (14) THROUGH (19). Enter complete description of amended items.
Describe whether the action is an addition, modification, or deletion. If
there is a cost change, also enter the amount of increase or decrease. If a
previous offer to amend has expired, explain and indicate that an affect on
cost does not apply to the amendment being processed. Do not make such
entries for unaccepted (and unexpired) offers to amend.

0. BLOCKS (20) AND (21) OFFER AND RELEASE CODE AND DELIVERY TERM CODE. Fill
in as appropriate in accordance with the instructions contained in Chapter 7,
Section II, Table 7-11-2.

P.  BLOCKS (22) THROUGH (27).

1. In column (a), enter complete information from the previous accepted
document (DD Form 1513 or DD Form 1513-1). In column (b) enter new costs.

2. Care should be taken when computing entries in Blocks 23 through 26
that administrative and accessorial charges are applied only to the appropri-
ate items. If the administrative or accessorial charges are revised, do not
show the percentage rate used in determining the cost contained in the appli-
cable block.

Q. BLOCK (28) TERMS. Enter the original terms of sale or any changes
thereto. In all cases where DoD direct or auaranteed FMS credit or MAP
funding is used insert the FMS credit (loan) agreement number and fiscal year,
or MAP program identification.

R. BLOCKS (29) THROUGH (32). These blocks should be filled in by the
purchaser. Signed copies of the DD Form 1513-1 must be returned in order to
complete acceptance. If terms remain, or are changed to "Cash with Accep-
tance" an appropriate payment must be received with the completed documents.

NOTE THE FOLLOWING INFORMATION
BEFORE SUBMISSTON OF THIS AMENDMENT FOR COUNTERSIGNATURE

1. The Operations Directorate (DSAA-OPS) is the point of entry in 0SD
for the Military Departments and Defense Agencies to use in coordinating FMS
cases. The Operations Directorate is also responsible for obtaining the
coordination of appropriate 0SD staff elements.

FIGURE 8-V-1. (Continued)
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2. Submit for countersignature to the FMS Control Division, DSAA
Comptroller (DSAA-COMPT) all DD Forms 1513-1 in original and 2 copies (one
extra copy for credit or MAP funded cases).

3. Attach a Financial Annex to all DD Forms 1513-1 except FMSO [ cases,
which result in changes to the payment schedule.

4. Indicate the date of acceptance of the basic case. (The acceptance
date is the date the DD Form 1513 is signed by the customer representative).
The acceptance date should be conspicuously annotated in the upper right hand
corner of Block 12, Description and Reason(s) for Amendment. (Example:
"Basic Case accepted 25 Aug 1980").

5. Before notifying the customer of a change to cost or increase in
scope prior to acceptance, obtain approval from DSAA/Operations.

6. Whenever a DD Form 1513-1 increases the original case value by more
than $50,000, the DD Form 1513-1 will be treated as a new case. Therefore,
the DD Form 1513-1 information must be entered in the Letter of Request (LOR)
systim (in the same way the information was entered for the original DD Form
1513).

7. Attach a termination liability worksheet for each case of $7 million
or more.

8. Attach a financial analysis worksheet for each line item (end-items
or services) with a total cost of $14 million or more, or as required.

9. Letters of Offer reported under the AECA, Section 36(b) will include
below Block 11 the identifying DSAA Transmittal Number used in the Statutory
Congressional Notification (e.g., 81-15). ; '

10. The name énd telephone number of the action officer responsibie for
the preparation of the DD Form 1513-1 should appear at the bottom of all
copies submitted to the DSAA for countersignature, excluding the original.

FIGURE 8-V-1. (Continued)
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FIGURE 8-V-2
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FIGURE 8-V-2. United States Department of Defense Notice of Mod1f1cat1on of
Offer and Acceptance (DD Form 1513-2).
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INSTRUCTIONS FOR PREPARING THE UNITED STATES DEPARTMENT OF DEFENSE
NOTICE OF MODIFICATION OF OFFER AND ACCEPTANCE (DD FORM 1513-2)

A. BLOCK (1) PURCHASER

1. For a country, enter "Government of (name of country)" and show the
office and address of the purchaser's activity designated to receive the Note
of Modification of Offer and Acceptance (e.g., Defense Attache, 1111 24th
Street, N.W., Washington, D.C. 20301).

2. For an international organization, enter the title of the organiza-
tion along with the appropriate office and address.

B. BLOCK (2) PURCHASER'S REFERENCE. A reference will be shown when appro-
priate. A reference may be a Tletter, telegram, conference, meeting, oral
request, etc. The reference will always include a date and any other perti-
nent data.

C. BLOCK (3) NOTICE NO. Use numbers in consecutive sequence. Do not mix
Notice Numbers with Amendment Numbers. Number of Amendments (DD Form 1513-1)
and Notices (DD Form 1513-2) are independent, thus a possible sequence of
events might be: (1) Letter of Offer, (2) Notice 1, (3) Amendment 1, (4)
Notice 2, (5) Amendment 2.

D. BLOCK (4) CASE IDENTIFIER. Enter -the appropriate country or inter-

national organization code, implementing agency code and case designator
(e.g., UK-P-DLG).

E. BLOCK (5) SIGNATURE. Type or stamp name and title of the U.S. repre-
sentative. Authorized representative should also sign this block.

F. BLOCK (6) TYPED NAME AND TITLE. Type or stamp the name and title of
the U.S. representative who signed Block (5).

G. BLOCK (7) ADDRESS. Enter the name of the issuing organization along with
the address (e.g., DA, DCAS-SA, Pentagon, Washington, D.C. 20150).

H. BLOCK (8) DATE. Enter day, month and year.

I. BLOCK (9) COUNTERSIGNATURE. The authorized representative with the DSAA
Comptroller for countersignature of the modification should sign in this
block. Signature will not occur unless all the necessary information is
contained on the DD Form 1513-2.

J. BLOCK (10) TYPED NAME AND TITLE. Type the name and title of the DSAA

%o?ptroT1er authorized representative for countersignature who signed Block
9 *

FIGURE 8-V-2., (Continued)
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K. BLOCK (11) DESCRIPTION OF AND REASONS FOR MODIFICATION. Describe briefly
the moditication(s) and the reason(s) requiring that such modificaion be made.
Such information should be sufficiently clear, complete and specific that it
could reasonably be anticipated to satisfy the customer without recourse to
further correspondence. (These remarks may be continued on the reverse of the
DD Form 1513-2, under Box 26, Continuation). Enter the acceptance date of LOA
or amendment being revised. In all cases where DoD direct or guaranteed FMS
credit or MAP funding is being used, insert the FMS credit (loan) agreement
number and fiscal year, or MAP program identification,

L. BLOCK (12) ITEM OR REFERENCE NUMBER. Enter reference to a specific part
of the basic case or previous amendment.

M. BLOCKS (13) THROUGH (18). List only the items modified. Show dollar
amourts 1n whole doilars only. For all notifications of price changes enter
the previous cost along with the revised cost.

N. BLOCKS (19) THROUGH (24). Enter in Column “a" the previous applicable
costs from the original offer and acceptance or prior amendments and/or
notices of modifications thereto for the applicable cost lines. The best
estimate of the revised costs should then be entered in Column "b". If the
administrative or accessorial costs change, do not indicate the percentage
rate used to determine the costs conditioned in the applicable block.

0. BLOCKS (25) THROUGH (28) ACKNOWLEDGEMENT OF RECEIPT. An authorized
official of the foreign purchaser should sign and forward the document to the
- Military Department or Defense Agency concerned to ensure that the Notice of
Modification has been received.

NOTE THE FOLLOWING INFORMATION
BEFORE SUBMISSION OF LOA FOR COUNTERSIGNATURE
(See paragraph C.4. of this section for those 1513-2 actions
exempt from countersignature requirement)

1. The Operations Directorate (DSAA-OPS) is the point of entry in 0SD
for the Military Departments and Defense Agencies to use in coordinating FMS
cases. The Operations Directorate is also responsible for obtaining the
coordination of appropriate OSD staff elements. (See paragraph C.3. of this
section for those notices requiring DSAA coordination and countersignature.)

2. Submit for countersignature to the FMS Control Division, DSAA
Comptroller (DSAA-COMPT) all DD Forms 1513-2 in original and 2 copies (one
extra copy for credit cases).

3. Attach a Financial Annex to all DD Forms 1513-2 except FMSO I cases,
which result in changes to the payment schedule.

4., Indicate the date of acceptance of the basic case. (The acceptance
date is the date the DD Form 1513 is signed by the customer representative.)
The acceptance date should be conspicuously annotated in the upper right hand
corner of Block 8, Description of and Reason(s) for Modification. Example:

rIGURE 8-V-2. (Continued)
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"Basic Case accepted 25 Aug 1980". This date is important to determine the
fiscal vear to which the charge is applicable.

5. The name and telephone number of the action officer responsible for
the preparation of the DD Form 1513-2 should appear at the bottom of all
copies submitted to the DSAA for countersignature, excluding the original.

FIGURE 8-V-2. (Continued)
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CHAPTER NINE
FMS DIRECT CREDIT AND GUARANTEED LOAN FINANCING

SECTION I - GENERAL

A. PURPOSE. This chapter presents the Foreign Military Sales (FMS) direct
credit and guaranteed loan financing management policies and procedures. It
describes the types of 1loans currently issued to foreign governments to
finance such sales, the standards and criteria applicable thereto, and the
procedures for implementing the FMS credit program. This chapter does not
cover the use of Grant Aid (MAP) funding such as authorized by the FAA,
Section 503(a)(3) (use of MAP funds to finance FMS) and the FAA, Section
506(a) (special authority), subjects which are covered in Chapter 11.

B. INTRODUCTION, Foreign Military Sales (FMS) direct credit and guaranteed
loan financing has continued to grow in scope and direction. Concurrently,
the management of such financing has become correspondingly complex. There
are a number of stipulations, limits, actions and responsibilities involved in
various aspects of this management that reflect variations in international
relations and U.S. foreign policy. This chapter examines those aspects and
their legislated guidelines.

C. ARMS EXPORT CONTROL ACT (AECA) AUTHORIZATION. The Arms Export Control

Act TAECA), as amended, provides authority for FMS direct credit and
guaranteed 1oan financing as follows:

1. Credit Sales. Section 23 of the AECA authorizes the President to
finance procurements of defense articles, defense services, and design and
construction services by friendly foreign countries and international organi-
zations. Loans financed under the authority of Section 23 are commonly called
direct loans. Historically, this type of loan financing has been used to
assist those FMS countries in the process of economic development. Direct
loans require that funds be appropriated by the Congress in an amount equal to
the principal loan values. Direct loans are currently used as the vehicle for
implementing “repayment waived" loans as authorized by the Congress.

2. Guaranties. Section 24 of the AECA authorizes the President to
guarantee any individual, corporation, partnership, or other juridical entity
doing business in the United States [excluding United States Government
agencies other than the Federal Financing Bank) against political and credit
risks of nonpayment arising out of their financing of credit sales of defense
articles, defense services, and design and construction services to friendly
countries and international organizations. Loans financed under authority of
Section 24 are commonly called guaranteed loans. Fees are charged for the
guaranties and all guaranties are backed by the full faith and credit of the
United States. Section 25(a)(7) of the AECA prescribes that the President
must advise the Congress of the total amount of funds in the Guaranty Reserve
at the end of each fiscal year. Additionally, the President must provide an
assessment of the adequacy of guaranty reserve funds to make payment of claims
under guaranties issued in view of the current debt servicing capacity of
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borrowing countries. Guaranteed 1oan financing constitutes the major portion
of the current FMS credit program. Since 1975 all guaranteed loans have been
issued to eligible borrowing countries by the Federal Financing Bank, an
instrumentality of the Department of the Treasury. Such loans are guaranteed
by the DSAA against all political and credit risks of nonpayment.

D. ADDITIONAL PROVISIONS OF THE ACT. In addition to Sections 23 and 24, the
AECA addresses the purposes of FMS and the use of credits and guaranties in
numerous other sections of the AECA as follows:

1. Purposes for which Military Sales by the U.S. are Authorized.
According to Section 4 of the AECA, defense articles and services may be sold
to friendly countries as follows: (1) for internal security, (2) for
legitimate self-defense, (3) to permit the recipient country to participate in
regional or collective arrangements consistent with the Charter of the United
Nations or as requested by the United Nations to maintain or restore
international peace and security, and (4) for the purposes of enabling foreign
military forces in less developed friendly countries to construct public works
and to engage in other activities helpful to economic and social development.

2. Violations. Section 3(c)(1)(A) of the AECA requires that no credits
(including participation in credits) may be issued and no guaranties may be
extended for any foreign country if such country uses the defense articles or
services in substantial violation of an agreement under Section 4 of the AECA
(as noted in paragraph 1, above), transfers the articles or services without
the consent of the President, or fails to maintain the security of the
articles or services. Also, according to Section 3(f) of the AECA the
President shall terminate all sales, credits, and guaranties to any government
which aids or abets, by granting sanctuary from prosecution to any individual
or group which has committed an act of international terrorism unless the
President finds that national security requires otherwise.

3. Prohibition Against Discrimination. Section 5 of the AECA concerns
prohibition against discrimination. No sales should be made and no credits
(including participation in credits) or guaranties extended to or for any
foreign country which through its laws, regulations, official policies, or
governmental practices prevents any U.S. person from participating in the
furnishing of defense articles or services on the basis of race, religion,
national origin, or sex.

4, Foreign Intimidation and Harassment of Individuals in the U.S.
Section 6 of the AECA concerns foreign 1intimidation and harassment of
individuals in the U.S. No credits or guaranties may be extended to any
country determined by the President to be engaged in a consistent pattern of
acts of intimidation or harassment directed against individuals in the U.S.

5. Prohibition Against Certain Military Export Financing by Export-
Import Bank. Section 3Z of the AECA specitically prohibits Export-Import Bank
financing of defense articles or services to economically less developed
countries.

6. Authorization and Aﬂgregate Ceiling on Foreign Military Sales
Credits. Section 31 of the AECA establiishes the authorization and aggregate
ceiling on FMS credits. For example, Section 31 normally indicates the
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maximum total amount of direct credits (Section 23) and the total principal
amount of guaranteed loans (Section 24) authorized to be issued. This section
also indicates the minimum amounts of credits/loans to be extended to selected
countries and applicable extended repayment terms.

7. Foreign Military Sales Credit Standards. Section 34 of the AECA
prescribes that the President shall establish standards and criteria for
credit and guaranty transactions in accordance with the foreign, national
security and financial policies of the U.S. Executive Order 11958 delegates
this authority to the Secretary of State with the qualification that to the
extent the standards and criteria for credit and guaranty transactions are
based upon national security and financial policies, the Secretary of State
shall obtain the prior concurrence of the Secretary of Defense and the
Secretary of Treasury, respectively.

8. Fiscal Provisions Relating to Foreign Military Sales Credits.
According to Section 37 of the AECA, cash payments received and advances re-
ceived from direct credits shall be available solely for payments to suppliers
and refunds to purchasers and shall not be available for financing credits and
guaranties. Amounts received from foreign governments and international
organizations as repayments for credits extended pursuant to Section 23
(direct credits), and other collections, such as fees and interest shall be
transferred to miscellaneous receipts of the U.S. Treasury. However, if
Guaranty Reserve (Section 24) funds have been used for a borrower's overdue
payment to the Federal Financing Bank, subsequent amounts received from the
borrower shall be merged with the Reserve and shall be available for any
purposes for which funds are normally available.

9., Coproduction/Licensed Production. Section 42(b) of the AECA pre-
‘scribes that direct credits and guaranteed loans may not be used to finance
coproduction or licensed production of any defense article of U.S. origin
outside the United States unless the Secretary of State notifies the Congress
in advance of the proposed transaction on employment and production within the
United States. Section 42(c) of the AECA provides that funds made available
under the AECA may be used for procurement outside the United States only if
the President determines that such procurement will not result in adverse
effects upon the economy or the industrial mobilization base of the United .
States.

SECTION II - ELIGIBILITY

A. NEED FOR FINANCING. To the extent feasible, foreign governments purchas-
ing U.S. defense articles and servicas should be encouraged to pay cash., This
helps to reduce the number of demands on an always limited availability of
credit and also helps customers to obtain their purchases at the 1lowest
overall cost. In those cases where cash purchases are not feasible, the
purchasing country should be encouraged to use private financing (without U.S.
Government guaranty), thus helping to conserve limited FMS credit resources.
Credit financing will normally be extended when it has been determined that
purchases of defense items cannot be financed reasonably by other means,
taking into account any U.S, military and economic assistance that such

9-3



poD 5105,38-M

countries may be receiving, and indigenous private financing. In addition to
being evaluated for consistency with U.S. foreign policy interests (including
human rights), other proposed arms purchases by the country and the suitabil-
ity of items being purchases will also be taken into account. Of particular
attention is the level of weapons sophistication and the capability of the
country to maintain, support, and employ the items effectively. FMS credit
assistance will not be extended solely to consummate a sale.

B. USE OF FINANCING FOR ESSENTIAL ITEMS. Loans issued under the AECA may be
used to finance major defense i1tems of U.S. origin. Such items may be cate-
gorized as either investment or major attrition items. "Investment" items are
equipment and related supplies and services which increase the recipient's
military force capability. This category includes unit equipment, war reserve
equipment, replacement of obsolete equipment by improved types, initial spare
parts programmed for delivery concurrent with related major items, and train-
ing associated with the introduction of a new or improved capability. "Major
attrition" items are those which replace an existing type of equipment which
is worn out, damaged or lost. Normally, credit financing is not approved for
purchases of training, spare parts ammunition, consumables, or expendable
items for "major attrition" categories. Occasionally an exception to this
policy is granted to permit credit financing for the purchase of items such as
technical manuals and initial training in the operation and maintenance of
defense equipment, initial (up to one year) stocks or spare parts, initial
stocks of ammunition (up to one year for training and/or basic reserve
stocks), and other consumable or expendable items logically included in the
initial purchase of a weapon system or equipment package. Such an exception
may be warranted to ensure that the purchasing country obtains the capability
to utilize new equipment and to permit a single method of financing for all
items included in a major purchase.

C. DENIAL OF FMS CREDIT. .FMS credit financing shall not normally be ap-
proved when: (1) the transaction would place an undesirable burden on a
purchasing country's foreign exchange resources, create excessive claims on
future budgets (e.g., induced expenditures for maintenance, spare parts,
replacement, and indirect support and organizational costs), or otherwise
materially interfere with its development; (2) it is to be used to finance
production or coassembly/coproduction projects overseas; and (3) there is not
a reasonable expectation of }oan repayment,

D.  EXCEPTIONS. ]

1., Basis for Exception. Special circumstances may arise which justify
exceptions to normal policy and allow approval of FMS credit financing of
consumables, training, or :other operations and maintenance (0&M) costs.
Following are examples of situations which may, in combination with other
factors, form the basis for justifying an exception:

a. An abrupt adverse military or security development experienced
‘by the borrowing country. .

b. An abrupt adberse economic development, or the imposition on
less developed countries of ia burden which, without resort to loan financing,
might otherwise simply be shifted to a U.S. economic or concessionary aid

program. |
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c. Unprogrammed major overhaul of aircraft, ships or other major
equipment, particularly when such overhaul would preclude or delay purchase of
new end items.

d. To provide a transition funding source for those O0&M items
previously financed under MAP to countries which no longer receive such
assistance.

2. Requests for Exception. Security assistance organizations (SAOs)
should ensure that the host government is aware of the basic U.S. policy on
the uses for which FMS credit financing may be applied. Any requests for
exceptions to this policy must be fully justified and submitted through the
Chief of the U.S. Mission to the DSAA for interagency coordination and ap-
proval/disapproval. No commitment whatsoever should be made to the host
government prior to receipt of the response from the DSAA.

SECTION III - PROCESS AND PROCEDURES

A. GENERAL. According to Section 25 of the AECA, no later than 1 February
of each year, the President shall transmit to the Congress, as a part of the
annual presentation of security assistance programs proposed for the next
fiscal year, a report which among other things provides an estimate of the
aggregate dollar value and quantity of defense articles and services, military
education and training, grant military assistance, and credits and guaranties
to be furnished by the United States to each foreign country and international
organization in the next fiscal year. OASD/ISA and QASD/ISP in concert with
the DSAA annually consolidates various inputs and recommendations into the
Security Assistance Planning, Programming and Budgeting (PPB) process. The
programmed loan amounts, by country, which are requested by the adminis-
tration, are based upon information initially submitted to the Department of
State in the Annual Integrated Assessment for Security Assistance (AIASA)
which 1is prepared by the country team. Ultimately, an executive branch
position is established which is reflected in the Congressional Presentation
Document (CPD) for a given fiscal year. The CPD, among other things,
specifies recommended FMS credit programs for individual countries.

B. CONGRESSIONAL AUTHORIZATION AND APPROPRIATION. Upon receipt of the
executive branch draft (recommended) legisiation and the CPD, the Congress
conducts hearings on the security assistance program -- giving particular
attention to FMS credit financing. The subsequently approved authorization
and appropriation acts cite a dollar amount ceiling for the FMS credit program
with some constraints, specified amounts, or special provision for selected
countries or regions. Within the constraints which may be imposed by the
Congress in any given fiscal year the Department of State, with input from the
Departments of Defense and Treasury, determines (and DSAA reprograms as may be
necessary) the loan amounts that individual countries shall receive. In this
process, it considers the pertinent economic, military, and political factors.
The President has delegated to the Secretary of Defense the authority to issue
and guarantee loans to eligible recipients in accordance with the AECA. The
Secretary of Defense has redelegated this authority to the Director, DSAA.
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C. APPORTIONMENT, Upon receipt of the Department of State's program ap-
proval and apportionment request document, the Office of Management and Budget
(OMB) 1issues an apportionment document to DSAA. In the instance of a DoD
guaranteed loan, there is no apportionment of appropriated funds; the appor-
tionment document is an allocation of program value. However, if the loan to
be issued is a DoD direct loan, the apportionment document provides the DSAA
with an apportionment of appropriated funds in the amount equal to the prin-
cipal amount of the loan to be issued.

D. IMPLEMENTATION AND MANAGEMENT OF LOANS. Within DSAA the Financial
Reports and Credit Program Division (FR&CPD) implements and manages both
direct loans and guaranteed loans. For direct loans, the FR&CPD prepares the
loan agreement, obtains signatures, disburses loan funds, bills the borrower,
and collects loan payments. For guaranteed loans, the FRACPD prepares a
Guaranty Agreement to the Federal Financing Bank (FFB), and the FFB prepares
the loan agreement, obtains signatures, disburses loan funds, bills the
borrower, and coliects loan payments. An example of an FFB guaranty loan
aggreement between the borrower and the FFB is at Table Table 9-I1I-1, and an
example of a DoD gquaranty document executed between DSAA and the FFB is at
Table 9-111-2. An example of a DoD direct 1oan document is at Table 9-111-3,

E. ISSUANCE OF FMS LOANS.

1. Federal Financing Bank Loans,

a. Guaranty Fee, The AECA, Section 24, requires recipients of
guaranteed FMS Tloans to pay a fee for such guaranties. Accordingly,
recipients of DoD guaranteed loans issued by the FFB must remit payment of the
guaranty fee to the DSAA. This one-time (non-refundable) fee is currently set
at one-fourth of one percent of the principal amount of the loan.

b. Signature Authorizations. Three authorizations (which may be
incorporated into a single document) are required from the borrowing country
before an FFB loan agreement may be implemented. The required authorizations
are as follows:

(1) Authorization for a designated person to sign the loan
agreement. (Most FMS loans are signed by the borrowing country's ambassador,
or defense attache at its embassy in Washington, D.C.)

(2) Authorization for a designated person to sign the prom-
issory note that accompanies the loan agreement.

(3) Authorization for a designated person(s) (an alternate is
advisable) to sign requests for disbursements (drawdowns) from the loan.

¢c. Guaranty. Upon signature by authorize&nrepresentatives of the
FFB and the borrowing country, and upon receipt of the required guaranty fee,
the DSAA then issues its guaranty document to the FFB.

d. Legal Opinion. Following issuance of the guaranty, the Office
of the 0SD General Counsel prepares and submits to the FFB a legal opinion
document. Upon completion of this required document, and assuming that all
preceding actions are also completed, funds from the FFB loan are then avail-
able for use by the borrowing country,
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2. Direct Loans, The DSAA {issues direct loans to eligible borrowing
countries, utilizing the annual appropriation as discussed in paragraph B.,
above. As in the case of Federal Financing Bank loans, three authorizations
as described in paragraph E.l.b., above, are required from the borrowing
country before loan funds may be disbursed.

3. Interest Rates.

a. Applicability. All loans must be repaid with interest unless
payment is waived by the Congress.

b. Interest on DoD Direct Loans. Interest charged on direct loans
is at a single fixed rate as determined by the Department of Treasury to be
the cost of money to the U.S. Government as of the last day of the month
preceeding the date of consummation of the loan agreement. Interest rates at
less than the cost of money to the U.S. Government must be in the national
interest and must be so justified by the President to the Congress.

c. Interest on DoD Guaranteed Loans Issued by FFB. Interest rates
on FFB guaranteed loans are based upon the cost of money to the U.S. Govern-
ment plus an administrative fee (currently one-eighth of one percent),
Individual fixed interest rates are calculated on the day each incremental
disbursement 1is processed from the loan. After all loan funds have been
disbursed, the FFB computes a weighted average interest rate.

4, Repayment,

a. Repayment Period. Loans are normally repaid in five to nine
years following a grace period of one or two years on repayment of principal.
The AECA requires that all direct loans be repaid over a period not to exceed
twelve years unless legislated otherwise by the Congress. The same twelve
year limitation has been extended to guaranteed loans except for countries
specified by statue. Historically, the Congress has authorized longer repay-
ment terms for specific countries. The repayment of these loans are made over
a period of twenty years following a grace period of ten years on repayment of
principal. (NOTE: Semi-annual interest payments are required on the princi-
pal amount of loan funds disbursed during the grace period).

b. Frequency of Payments. Repayments of FMS loans are made in
equal semi-annual installments. Bil1ling statements (a courtesy rather than a
requirement of FMS 1loan agreements) are submitted to borrowing countries
30 - 45 days prior to payment due dates.

F.  APPROVAL OF FMS CREDIT-FINANCED PURCHASES.

1. Funding Limitation. A1l purchases (from either U.S. military
departments or U.S5. commercial suppliers) that are to be financed from FMS
loans must be approved in advance by the DSAA. Such approvals will be limited
by the overall availability of FMS credits. DSAA policy precludes approval of
credit financed purchases in excess of available credit funds.

2. Credit Financing of New FMS Cases. For purchases initiated through
the U.S. military departments, the borrower must cite FMS credit financing in
its request for an LOA.
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3. Conversion of FMS Cases from Non-Credit to FMS Credit Financing.
For FMS credit financing of cases originally issued under cash/dependablie
undertaking terms, the purchasing country must submit requests for corversion
to DSAA, together with a copy of the pertinent DD Form 1513.

G. COMMITMENT OF FMS CREDIT FUNDS.

1. Commitment Policy. The DSAA will commit the appropriate amourt of
FMS loan funds to finance each approved purchase, DSAA policy generally
requires the FMS loan funds be committed to loans in their order of issuance.
This policy is irtended to preclude the recessity for the simultaneous admin-
istration of multi-year programs. Exceptions to this policy must be justified
to the DSAA by the borrower. :

2. Expiration of Commitment Period - DoD Direct Loans. Direct loans
must be fully committed to specific procurements via FMS cases with U.S.
MILDEPs or procurement contracts with U.S. commercial suppliers prior to the
loan commitment period expiration date -- normally twc years from the date of
the loan. Loan funds are committed at the time the DD Form 1513 prccesses
through DSAA for countersignature or when the borrowing country makes a formal
request (with a copy of the proposed contract) to purchase directly from U.S.
commercial suppliers. If the borrower does not accept the DD Form 1513 or
does not consummate its contract with the commercial supplier, the funds may
be decoomitted. Loan funds not yet committed at the loan expiration date may
be cancelled ard thus lost from use by the borrowing country. Unlike
guaranteed loans, there is no firm expiration date for requesting disburse-
ments from direct loans against those commitments.

3. Expiration of Cormitment Period - FFB Loans. FFB loans do not have
a commitment period i1n the context as described in paragraph G.2. for DoD
direct loans. Section 1.1 of each FFB loan agreement (Table 9-III-1 defires a
"commitment period") which in actuality is a time limitation on the disburse-
ment of FFB loan funds and is discussed in paragraph H.2., below.

H.  DISBURSEMENT OF FMS LOAN FUNDS.

1. General Policy. While the DSAA records and maintains commitments of
FMS loan funds by specific loan, this commitment by specific FMS loan is used
as a planning function and does not mean that the berrowing country must cite
that loan when cash disbursements are required. DSAA policy generally
requires that disbursements for approved purchases be processed from loans in
their order of issuance without regard to the specific loan under which the
commitment for the sale is recorded. This policy is intended to disburse
oldest loan funds first thereby precluding the necessity for simultaneous
administration of multi-year programs. Exceptions to this policy must be
Justified by the borrower.

2. Expiration of Disbursement (FFB Loan Commitment) Period. Section
1.1 of each FFB loan agreement {Tabie 9-I1I-1) defines a period through which
the FFB is committed to disburse loan funds. Loan funds remaining undisbursed
after the expiration date are lost from the borrower’'s use. However, if the
borrowing country is unable to disburse all of the funds committed under the
loan before the expiration date it may request an extension to the expiration
date via an amendment to the loan agreement. Requests for such a amendwent
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must be in writing from the borrowing country and must be submitted to the
Department of State (or to the DSAA) for interdepartmental coordination and
processing of the amendment document by the FFB. Amendments to the FFB loans
require signatures by authorized representatives of the borrowing country, the
FFB and the DSAA.

3. Requests for Disbursement of Loan Funds. All requests for disburse-
ment of FMS loan funds must be submitted to the DSAA by the borrowing country
in the letter format set forth in the applicable FMS loan agreement. Each
request for payment of FMS loan funds to the Security Assistance Accounting
Center (SAAC) for amounts due on FMS cases must indicate the FMS case designa-
tor(s) and the dollar amourt(s) to be disbursed for each case. Procedures for
requesting disbursements to commercial suppliers are discussed in paragraph
I.1. of this section.

4, Methods of Disbursement. All disbursements from FFB loans are
accomplished by electroric wire transfer. The FFB does not process disburse-
ments by issuance of checks. Disbursements from direct loans are accomplished
by issuance of checks through the USAF Disbursing Office at Bolling, AFB.

5. Limitation on FFB Disbursements. Not more than one FFB disbursement ’
shall be requested by the borrower in any single month, except that an advance
of $500,000 or more may be requested at ary time.

6. Restriction on Use of FMS Loan Funds for Costs of Transporting FMS
Credit-Financed (Cargoes.

a. When ocean transportation is used, all items purchased with FMS
loan funds must be transported by U.S. flag vessels. (NOTE: FMS loan agree-
mert documents contain provisions for certain waivers which, if approved,
permit shipment of up to 50% of FMS loan financed cargo on vessels of the
borrowing country, and in certain instances such cargo may be transported on
vessels of a third country. Such waivers are discussed later in Section IV of
this chapter. In no instance may FMS loan funds be used to pay cost of
transportation provided by a vessel of non-U.S. registry.)

b. FMS loan funds may be used to pay air transportation costs only
if U.S. flag aircraft are used.

I. DIRECT COMMERCIAL PURCHASES

1. Policies ard Procedures. For FMS credit financing of purchases
directly from U.35. commercial suppliers, the purchasing country must make a
formal request through the DSAA. The request must be accompanied by a copy of
the proposed contract. Materiel and services purchased must be of U.S. origin
and the contract must be between the borrower and a U.S. firm incorporated and
actively doing business in the U.S. FMS credit funds will not be approved for
funding commercial letters of credit. Prior to disbursement of FMS 1loan
funds, the contractor must certify that items and/or services supplied are
U.S. source end-products. DSAA policy precludes the use of FMS credit funds
for direct commercial purchases of less than $500,000. Upon approval of FMS
loan financing, the DSAA notifies both the purchaser and the supplier of its
approval action. A sample of the letters to each is at Tables 9-111-4 and
9-111-5, respectively.
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a. Supporting Documents and Statements. Requests for payment of
FMS loan funds to U.S. commercial suppliers must be accompanied by certain
documents/statements as set forth in the Annexes and Attachments to each FMS
loan agreement. These supporting documents must be provided to the DSAA by
the Borrower, and not by the commercial supplier. These include but are not
Timited to the following:

(1) Invoice. An invoice, which has been prepared in
accordance with the relevant provisions of the purchase agreement between the
borrower and the commercial supplier, covering the materiel and services for
which payment is to be received from the subject lcan. The invoice should, as
a minimum (a) list items for which payment is requested or identify the work
in progress for which payment is requested; (b) reflect the amount and date
payment is due; (c) indicate by separate entry the amount included in the
invoice for ocean or air transportation and related costs to ports outside the
United States; and (d) state the name of the carrier(s) of the materiel from
the U.S. port of embarkation.

: (2) Bill of Lading. A copy of each ocean or air bill(s)-of-
lading (a rated "onboard"™ Dbill-of-lading) to substantiate transportation
charges shown on the invoice. If an invoice has no cost entry for transpor-
" tation from a United States port of embarkation, the supplier will include a
certification with the invoice . as follows:

The (Commercial Supplier) acknowledges that United States Government
funds are being used by the (Berrower) to finance the materiel
included in this invoice, and certifies that no charges of any
nature are included for transportation from a United States port of
embarkation.

(Signed)
(Commercial Supplier)

(3) Audit/U.S. Source Product Certification. A certificate
must accompany each invoice, or a one-time certificate applicable to the
entire DSAA approved contract between the borrower and the commercial supplier
must be submitted to the DSAA through the borrower, granting DSAA access to
the commercial supplier's records and certifying that the items financed are
of U.S. origin. The required certificate must be as follows:

The (Commercial Supplier) agrees that authorized representatives of
the Government of the United States shall have access to and the
right to examine any directly related books, documents, papers, or
records which involve transactions relating to this sale for a
period of three years immediately following the receipt of final
payment therefore, and also confirms that the materiel for which
payment is requested are United States source end products.

(Signed)
(Commercial Supplier)

(4) Commissions/Fees. Before the DSAA will approve the use of
FMS loan funds to finance a purchase directly from a commercial supplier, the
borrower must obtain from the supplier and provide to the DSAA a statement
which certifies the amount (if any) of sales commissions and/or contingent
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fees contained in the contract price. As set forth in paragraph B below, the
DSAA will not approve for FMS credit financing any direct commercial purchase
which contains sales commissions and/or contingent fees exceeding $50,000.
The form and content of the required certification is as follows:

The (Commercial Supplier) hereby confirms that the contract price
includes sales commissions and contingent fees in the aggregate
amount of $ (Amount) .

(Signed)
(Commercial Supplier)

The (Commercial Supplier) hereby confirms that no sales commissions
or contingent fees are included in the contract price.

(Signed)
(Commercial SuppTier)

(5) Payment in Advance. If a commercial supplier requires
payment in advance for work yet to be performed, as distinguished from payment
for delivery of defense items or reimbursement in the form of progress
payments for work or services performed, the supplier must include with the
invoice a statement as follows:

The (Commercial Supplier) will maintain the full amount of the
advance in a segregated account which will be applied solely to the
performance of the supplier's obligation under the Purchase Arrange-
ment with the (Borrower).

(Signed)
(Commercial Supplier)

2. Agent Fees. DSAA will disapprove FMS credit financing for any
commercial contract that contains sales commissions or contingent fees that
exceed $50,000. This policy applies to all commercial purchases financed with
FMS credit funds, and is reflected in all FY 1983 and subsequent FMS loan
agreements. It is not the intent of the DSAA to limit the amount of com-
missions or fees which suppliers may pay to an agent upon consummation of the
sales agreement, but rather it is intended to place a dollar limitation upon
the amount of FMS loan funds which a borrowing country may use to pay such
costs. Such commissions decrease the buying power of FMS loan funds, thereby
reducing the advantages which borrowers may achieve from the FMS loan. For
related reasons, DoD regulations have long limited the amount of agents
commissions payable for FMS transactions. Under the Defense Acquisition
Regulation (DAR), Section 6-1305, sales commissions in excess of $50,000 on
contracts implementing FMS transactions are not allowable costs.

J.  OFFSHORE PROCUREMENT (0SP).

1. Statutory Reguirement. Section 42(c) of the AECA provides that
"funds made available under this Act may be used for procurement outside the
United States only if the President determines that such procurement will not
result in adverse effects upon the economy of the United States or the indus-
trial mobilization base, with special reference to any areas of labor surplus
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or to the net position of the United States in its balance of payments with
the rest of the world, which outweigh the economic or other advantages to the
United States of less costly procurement outside the United States."

2. 0SP Determinations. The authority for issuance of OSP determina-
tions has been delegated to the Director of DSAA with concurrence of the
Departments of State and Treasury. The granting of such determinations has
historically been infrequent.

K.  REPAYMENTS OF FMS LOANS.

1. Payment Due Dates. Repayments on FMS loans are due on or before the
dates specitfied in the promissory notes and are repeated in both the FFB and
the DSAA billing statements.

2. Extensions. Repayments falling due on a Saturday, Sunday, holiday
or other day on which the Federal Reserve Bank (FRB) of New York is not open
for business, shall be made on the first business day thereafter. Such
extension of time is included in computing interest in connection with such
payment, but excluded from the next interest period.

3. Late Repayments, If the borrower fails to make a repayment when
due, the amount payable is the overdue installment of principal or interest,
plus interest thereon at the rate specified in the promissory note from the
due date to the date of actual payment. _

4. Repayments Overdue One Year or More. Overdue repayments which
continue in arrears for one year or more are subject to the sanctions of the
“Brooke Amendment" which is an integral part of each annual foreign assistance
appropr1at1on act. The -Amendment states: "No part of any appropriation

contained in this Act shall be used to furnish assistance to any country which
is in default during a period in excess of one calendar year in payment to the
United States of principal or interest on any loan made to such country by the
United States pursuant to a program for which funds are appropriated under
this Act." When triggered, the Brooke Amendment provides that new FMS credit
cases will not be offered, new commercial purchases will not be approved for
loan financing, new IMET programs will not be implemented, new AID-funded
programs will not be offered! lor implemented, new FMS loans will not be issued,
and any other assistance programs which are funded by foreign assistance
appropriations will not be implemented.

5. DSAA Role as Guarantor of FFB Loans. Overdue repayments on FFB
(guaranteed) Toans which remain unpaid ten days after the payment due-date are
paid by the DSAA from its Guaranty Reserve Fund. This action does not in any
way relieve the borrowing country from its obligation to repay -- interest
continues to accrue on the overdue amount until the repayment is received from
the borrowing country.

{
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TABLE 9-111-1

DOD GUARANTEED LOAN AGREEMENT
ISSUED BY THE FEDERAL FINANCING BANK

LOAN AGREEMENT

LOAN AGREEMENT made and entered into as of the day of between
the ("Borrower") and the Federal Financing Bank ("FFB").

WHEREAS, The Borrower desires to enter into purchase contracts ("Purchase
Arrangements") with Military Departments and Agencies of the United States
Department of Defense ("DoD"), various United States commercial suppliers, or
both of them for the purchase of defense articles and defense services of
United States Origin (with regard to articles and services financed hereunder,
hereinafter collectively referred to as "Defense Items"); and

WHEREAS, the Borrower has requested a loan from the FFB to finance
payments required to be made by the Borrower under the Purchase Arrangements;
and

WHEREAS, it has been determined by the Defense Security Assistance Agency
("DSAA") of the DoD that the aforesaid requested loan will facilitate the
purposes of the Arms Export Control Act, as amended ("AECA"),

NOW, THEREFORE, in consideration of the premises and of the mutual
covenants hereinafter set forth, the parties hereto agree as follows:

SECTION 1. COMMITMENT

1.1 Subject to the terms and conditions of this Loan Agreement ("Agree-
ment"), the FFB agrees to make advances to the Borrower from time to time the
date of this Agreement to and including in an aggregate principal amount
not to exceed (U.S. $), the obTigation of the FFB under this section
being hereinafter called the "Commitment",

1.2 The Commitment shall be used only to procure Defense Items purchased
under Purchase Arrangements approved by the DSAA for this purpose. The
current DSAA procedures for obtaining this approval are, without being incor-
porated herein, attached hereto as Exhibit A, '

1.3 Before requesting any advance hereunder, the Borrower shall execute
and deliver to the FFB a promissory note ("Note") substantially in the form
attached hereto as Annex I.

1.4 (a) Each advance hereunder shall be made upon the delivery to the
FFB of a letter request from the Borrower, and a certificate from the DSAA
approving the requested advance. The letter request and certificate shall be
in the form set forth in Annex Il and shall be delivered to the FFB not less
than four business days before the Disbursement Date. The current DSAA
procedures for obtaining this certificate are, without being incorporated
herein, attached hereto as Exhibit B.

“TABLE 9-TTT-T.” DoD Guaranteed Loan Agreement lssued by the FFB.
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(b) Not more than one advance shall be requested in any single
month, except that an advance of $500,000 or more may be requested at any
time.

(c) Each letter request shall state the amount of the advance, and
the date the advance is to be made ("Disbursement Date"). If, because the
letter request was not timely delivered, the FFB is unable to make an advance
on the Disbursement Date, it may, unless notified otherwise by the Borrower,
make the advance as soon as possible thereafter.

SECTION 2. REPAYMENT AND ASSIGNABILITY,

2.1 (a) The Borrower hereby agrees to repay the principal of the ad-
vances made under this Agreement semi-annually in accordance with the repay-
ment schedule set forth in the Note ("Schedule"), and to pay interest on such
principal as provided in the Note. A1l payments of principal and interest
shall be made in immediately available funds of lawful money of the United
States of America, at the Federal Reserve Bank of New York, as provided in
Annex II hereof.

(b) If on any installment date in the Schedule the Borrower shall
not have availed itself of the Commitment in an aggregate amount (less repay-
ments previously made) equal to the principal which is repayable on such date,
the Borrower shall, on such installment date, repay the aggregate amount (less
repayments previously made) to which it has availed itself of the Conmitment,
plus accrued interest thereon. If thereafter the Borrower shall avail itself
of the Commitment in an amount which would have been payable on a prior
installment date but for the provisions of the immediately preceding sentence,
such amount, plus accrued interest thereon, shall be repayable on the next
succeeding installment date and the scheduled principal repayable on that date
shall be increased by such amount.

(c) If by the final date specified in Section 1.1 hereof the Borrow-
er has not availed itself of the entire amount of the Commitment, the install-
ments of principal in the Schedule shall be reduced in the inverse order of
the maturity thereof to the extent of the unused balance of the Commitment.

2.2 Whenever any payment under the Note shall be due on a Saturday,
Sunday, or day on which the FFB of the Federal Reserve Bank of New York are
not open for business, such payment shall be made on the first day thereafter
on which the FFB and the Federal Reserve Bank of New York are open for busi-
ness, and such extension of time shall be included in computing interest in
connection with such payment, but excluded from the next interest period.

2.3 If the Borrower fails to make payment when and as due of any in-
stallment of principal or interest under the Note, the amount payable shall be
the overdue installment of principal or interest, plus interest thereon at the
rate specified in the Note, from the due date to the date of payment. If the
Borrower's failure to pay such installment or any part thereof continues for
sixty days, the Borrower shall pay an additional charge of 4% per annum on

TABLE 9-111-1. (Continued)
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such installment or part thereof for each day thereafter until payment is
made.

2.4 The FFB may sell or assign the Note at any time, in whole or in
part. However, if the FFB intends to sell or assign the Note or any part
thereof the any entity other than an agency of the United States, the FFB
shall give the Borrower written notice thereof not less than fifteen days
prior to the date of the intended sale or assignment; in that event, the
Borrower shall have the option, to be exercised by giving written notice to
the FFB at least five days prior to the intended sale or assignment, to
purchase the entire Note on such terms and conditions as are established by
the FFB.

SECTION 3. REPRESENTATIONS AND WARRANTIES.

The FFB has entered into this Agreement and will make the loan provided
for herein on the basis of the following representations and warranties of the
Borrower:

(a) The Borrower has full power, authority and legal right to incur
the indebtedness contemplated in this Agreement on the terms and conditions
contained herein, and to execute, deliver and perform this Agreement and the
Note.

(b) The execution, delivery and performance of this Agreement and
the Note will not violate any provisions of, and have been duly and validly
~authorized under, the laws of the Borrower, and all actions necessary to
_ authorize the borrowings hereunder and the execution, delivery and performance
- of this Agreement and the Note have been duly taken.

(c) This Agreement has been, and the Note when issued will be, duly
executed and delivered by persons duly authorized, and this Agreement consti-
tutes, and the Note when issued will constitute, the valid, legal and binding
obligation of the Borrower, enforceable in accordance with their respective
terms.

SECTION 4. CONDITIONS OF LENDING.

4.1 The obligation of the FFB to make the initial advance hereunder is
subject to the conditions precedent that, prior to the first disbursement, it
shall have received, satisfactory to it in form an substance:

(a) The guaranty of the United States ("Guaranty"), executed by DoD,
guaranteeing the FFB against all political and credit risks of nonpayment of
the obligation of the Borrower to the FFB hereunder;

(b) An opinion of the General Counsel of DoD, or the designee of the
General Counsel acceptable to the FFB, to the effect that (i) DoD has full
power, authority and legal right to execute, deliver and perform the Guaranty,
(11) the Guaranty has been executed in accordance with the provisions of the
Act and DoD has not, in issuing the Guaranty, exceeded the maximum amount of

TABLE 9-11I-1, (Continued)
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guaranties authorized to be issued under the Act, (iii) the Guaranty has been
duly executed and delivered by a duly authorized representative of DoD, and
(iv{ the Guaranty constitutes the valid, legal and binding obligation of the
United States, enforceable in accordance with the terms thereof and backed by
the full faith and credit of the United States;

(c) Evidence of the authority of each person who (i) signed this
Agreement on behalf of the Borrower, (ii) signed the Note, and (iii) will sign
on behalf of the Borrower, any notices, requests for advances, or other
documents contemplated by this Agreement; and

|
(d) The Note executed by the duly authorized representative of the
Borrower.

4,2 The obligation of the FFB to make any advance hereunder is subject
to the further conditions precedent that:

(a) No event of defau]t within the meaning of Section 6 hereof shall
have occurred.

(b) The FFB shall have received a letter request executed by the
duly authorized representat1ve of the Borrower and certified by the DSAA in
the form specified in Annex II

(c) A11 legal matters incident to the Guaranty, the Note, and this
Agreement shall be satisfactory to the Counsel of the FFB.

SECTION 5 . COVENANTS, |

The Borrower covenants ‘and agrees that from the date of this Agreement

and so long as any amounts qema1n unpaid on the note or otherwise under this
Agreement: :

(a) A1l payments éf principal and interest on the Note and other
fees and expenses shall be made free and clear of, and without deduction for,
any taxes, levies, duties, fees, charges, deductions, withholdings, restric-
tions or conditions of any nature whatsoever now or hereafter imposed, levied,
collected or assessed with respect thereto, by or with request to the Borrower
or any authority thereof or therein;

(b) Any claim which it may not or hereafter have against any person,

corporate or other entity (inc1ud1ng without limitation, the United States,
DoD, the FFB, any assignee of the FFB, and any supplier of Defense Items in
connect1on with any transaction, for any reason whatsoever, shall not affect
the obligation of the Borrower to make the payments required to be made to the
FFB under this Agreement or ' the Note, and shall not be asserted as a defense
to the payment of such obligation or as a setoff, counterclaim, or deduction
against such payments;

TABLE 9-111-1, (Continued)
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(c) It will pay all taxes, now or hereafter in effect, imposed with
respect to this Agreement or the Note by any government other than the Govern-
ment of the United States of America and will save and hold harmless any
holder of the Note from all losses or liabilities resulting from any delay or
omission to pay such taxes; and

(d) Any legal action or proceeding against it by the FFB with
respect to this Agreement or the Note may be brought in the Superior Court of
the District of Columbia or in the United States District Court for the
District of Columbia or in the courts of the Borrower, as the FFB may elect,
and by execution and delivery of this Agreement, the Borrower submits to each
jurisdiction. In the case of the Superior Court of the District of Columbia
or of the United States District Court for the District of Columbia, the
Borrower consents to the service of process out of said courts by mailing
copies of such process by registered United States mail, postage prepaid, to
it at its address set forth in Section 8.3 hereof, '

SECTION 6. DEFAULTS.

Upon the occurrence of any of the following events of default:

(a) If the Borrower fails for a period of ten calendar days to make
any payment of principal or interest on the Note when due;

_ (b) If a default shall have occurred on any other loan to the
Borrower by the FFB, a holder of the Note, or the United States of America or
any agency thereof;

(c¢) If any representation or warranty made by the Borrower herein or
in any certification of the Borrower required herein proves to be at any time
incorrect in any materiel respect;

(d) If (i) the Borrower defaults in the performance of any of the
provisions in Section 1, 2 or 7 hereof, (ii) the FFB receives a certificate to
that effect from DSAA, and (iii) such default shall continue unremedied for
thirty calendar days after written notice thereof shall have been given to the
Borrower; or

(e) If the Borrower defaults in the performance of any other pro-
visions in this Agreement and such default shall continue unremedied for

thirty calendar days after written notice thereof shall have been given to the
Borrower;

then, and in each and any such event, the holder of the Note may
declare immediately due and payable the unpaid principal and accrued interest
on the Note and any other note or other indebtedness of the Borrower held by
the holder of the Note and such amount shall become immediately due and
payable without protest, presentment, notice or other demand of any kind, all
of which are hereby expressly waived by the Borrower, and if such event occurs
before the Commitment or any other loan commitment of the "holder of the Note
to the Borrower has been fulfilled, the holder of the Note may terminate or

TABLE 9-111-1. ({Continued)
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suspend such commitments. The Borrower shall pay all costs and expenses,
including attorney fees incurred in the collection of amounts due hereunder
after default.

SECTION 7. TRANSPORTATION.

7.1 A1l Defense Items to be transported from the United States by ocean
vessel shall be transported in vessels of United States registry unless a
waiver is obtained from DSAA or the Maritime Administration, U.S. Department
of Transportation ("MARAD"). The current DSAA and MARAD procedures for
obtaining a waiver are, without being incorporated herein, attached hereto as
Exhibit C. In each instance where a supplier will arrange ocean transporta-
tion for Defense Items being purchased, the Borrower shall give written notice
of this requirement to the supplier: (a) for Purchase Arrangements already
entered into, within ten days of the date hereof, and (b) for Purchase Ar-
rangements hereafter entered into, on the date the Purchase Arrangement is
consummated.

7.2 The Borrower shall provide the following information to the Direc-
tor, Office of Market Development, MARAD, with respect to any ocean or air
shipments of Defense Items from the United States: (a) FMS Case Identifier,
(b) FAS value of cargo, (c) supplier, (d) freight forwarder, (e) freight cost,
(f) name of vessel or airline, (g) vessel/aircraft flag of registry, (h) date
of loading, (i) port or place of loading, (j) port or place of final dis-
charge, (k) cargo description, (1) gross weight of cargo, and (m) cubic
measurement of cargo. This information shall be provided as soon as possible
and in any event not later than 90 days from the date of shipment, and shall
contain a reference to this Agreement,

7.3 Advances hereunderlmay be used to pay ocean or air freight costs
only when the articles being transported are Defense Items being carried on
vessels or aircraft of United States Registry.

SECTION 8. MISCELLANEOUS.

8.1 Upon the execution of this Agreement, the Borrower shall pay DSAA §
in payment of the fee charged by DoD with respect to the Guaranty.

8.2 No omission or delay on the part of the FFB in exercising any right
hereunder shall operate as a waiver of such right or any other right hereun-
der. The rights and remedies prescribed herein are cumulative and not in
limitation of or substitution for other rights or remedies of the FFB.

8.3 Any notice, demand or other communication hereunder shall 